Proposed Charging Letier

CERTIFIED MAJL - RETURN RECERT REQUESTED

Lafthansa German Aivlines
c/o Lufthansa Cargo AG
34040 Peachiree Road, NE
Suite 1260

Atlanta, GA 30326

Atin: Klaus Holler
Yice President, The Americas

Dear Mr. Holler

The Bureau of Industry and Security, United States Departroent of Commerce (“BIS™), has
reason to believe that Lufthansa Cargo AG of Boston, Massachusetts, ("Lufthansa Cargo”) has
committed three violalions of the Fxport Administration Regulations (the “Regulations™,’ which
are issued ander the authority of the Export Administration Act of 1979 (the “Aet™).” BIS
believes that Lofthansa German Airlines (“Lufthansa Airlines”), as owner of Lufthansa Cargo, is
liable for the violations. Specifically, BIS charges that Lufthansa Cargo committed the following
violations:

' The Regulations are currently codified in the Code of Pederal Regulaiions at
15 CFR. Parts 730-774 (2005}, The charged violations occurred in 1999, The Regulations
governing the violations at issue are found in the 1999 version of the Code of Federal
Regulations (15 CF.R. Parts 730-774 (199933, The 2003 Regulations establish the procedures
that apply 1o this matlter.

! From August 21, 1994 through November 12, 2000, the Act was in lapse. During that
period, the President, through Executive Order 12924, which had been extended by successive
Presidential Notizes, the last of which was issued on August 3, 2000 {3 C.F.R., 2000 Comp. 397
{20013, continued the Regalations in effect ander the International Emergency Economic
Powers Act (50 USLCL 51701 - 1706 (20003 (“IEEPA”). On November 13, 2000, the Act was
reauthorized and it remained i effoct through Aagust 20, 2001, Since August 21, 2001, the Act
has been in lapse and the President, through Executive Order 13222 of August 17, 2001 (3
OFR, 2001 Comp. 783 (2002)), as extended by the Notice of August 6, 2004, {69 Fed. Reg.
48763 (August 10, 2004)), has continued the Regulations in effeet under ITEEPA.
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Charge § 158 C.F.R. § 764.2(b) - Aiding and Abetting an unlicensed export to a Entity
List organization

{On or about Janoary 6 1999, Lofthansa Cargo aided and abetted the doing of an act prohibited by
the Reguolations by forwarding a shipmwent of Cobalt-37, an item subject to the Regulations, to the
Department of Atomie Boergy, Directorate of Purchase and Stores, in India ("DAE} that did not
have the Department of Commeerce license required by Section 744.11 of the Reguolations. At all
times relevant hereto, DAE was an organization listed on the Eatiby List set forth at Supplement
Wo. 4 1o Part 744 of the Regulations (“Entity List™). In doing so, Lofthansa Cargoe committed
one viclation of Section 764.2{h} of the Regulations.

Charge 2 15 CLER. §764.2{b) Aiding and Abetling an Attempted Unlicensed Export to
a Entity List Organization

On or about January 15, 1999, Lufthansa Cargo sided and abetted the doing of an act prohibited
by the Regulations by attempting to forward a shipment of Cobalt-57, iron foil, and potassium
ferrocyanide, itoms subjoct to the Regulations, to DAE without the Department of Commerce
Hicense reguired by Section 744,11 of the Regulations. At all times relevant hereto, DAE was an
organization listed on the Entity List. In doing so, Lafthansa Cargo committed one violation of
Section 764.2(b} of the Regulations.

Charge 3 15 CFR. § 764.2(e) ~ Transporting or Stoving Hems to be Exported to an
Entity List Organization with Knowledge that a Viclation of the Regulations
Weould Gecur.

On or about January 16, 1999, in connection with the trapsaction referenced in Charge 2,
Lufthansa Cargo transporied or stored Cobalt-37, iron foil, and potassiwm ferrocyanide, items
subject to the Regulations, with knowledge that violations of the Regulations were about {o
occur. At all times relovant herete, Lufthansa Cargo knew or should have known that a
Department of Commerce loense was required to export the ters to DAE and that the required
Heenses would not be obtained. In doing so, Lafthansa Cargo committed one violation of
Section 764.2(e} of the Regulations.

Accordingly, Lufthansa Airlines is hereby notified that an administrative proceeding is instituted

against it pursaant to Part 760 of the Regulations for the purpose of obtamning an order imposing
admipistrative sanctions, wcluding any or all of the following:
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The maximum civil penally allowed by law of $11,000 per violation;’
Dental of export privileges; and/or
Exclusion from practice before BIS.

If Lufthansa Airlines fails to answer the charges contained in this letter within 30 days after being
served with notice of Jssuance of this letter, that failure will be treated as a default. See 13 CFR.
§§ 766.6 and 766.7. If Lufthansa Airlines defaults, the Adminsirative Law Judge may find the
charges alleged in this letter are true without a hearing or further notice to Lufthansa Airbmes.

See id. The Under Seeretary for Indostry and Security may then impose up 1o the maximum
penalty on the charges i this letter. See id.

Lufthansa Airlines is further notified that it is entitled to an ageney hearing on the record if 1t
files @ written demand for one with its answer, See 15 CF.R. § 766.6. Lofthansa Airlines is also
entitled (o be represented by counsel or other authorized representative who has power of
altorey to represent it See 15 CFR. §§ 766.3(a) and 766.4.

The Regulations provide for settlement without a hearing, See 153 C.F.R. § 766.18. Should
Lufthansa Alrlines have a proposal to seltle this case, Lufthansa Airlines or #s representative
should fransmit it to me through the attorney representing BIS named below.

The 11,8, Coast Guard is providing adminisirative law judge services in connection with the
matters set forth in this letter. Accordingly, Lufihansa Airlines” answer must be filed m
accordance with the instractions set forth tn Section 766.5(a} of the Regulations with:

{18, Coast Guard ALY Docketing Center
44 S, Gay Street
Baltimore, Marviand 21202-4022

In addition, a copy of Lufthansa Alrlines’ answer must be served on BIS at the following address:

Chief Coansel for Indastry and Securnity
Attention: Melissa B. Mannino

Room H-3839

United States Departnent of Commerce
14" Street and Constitution Avenus, NW.
Washington, [3.C, 20230

}See 15 CER§ 64320
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Melissa B. Mannino is the attomey representing BIS in this case. Any commiunications that you
may wish to have concerning this matter should eccur through her. She may be contacted by

telephone at (202} 482-3301

Sincerely,

Michael I Tumer
Director
Qffice of Export Enforcement
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UNITED STATES DEPARTMENT OF COMMERCE
BUREAU OF INDUSTRY AND SECURITY
WASHINGTON, D.C. 20230

In the Matter of:

Lufthansa German Atrlines
c/o Lufthansa Cargo AG
3400 Peachiree Road, NE
Suite {200

Atlanta, GA 30326

I I T T g

Respondent

SETTLEMENT AGREEMENT

This Seitlement Agreement (" Agreement”) is made by and between Lufthansa German
Adrlines {“Luotthansa Airlines™), owner of Lufthansa Cargo AG (ULufthansa Cargo™), and the
Bureau of Industry and Security, US. Department of Commerce ("BIS™} {collectively referred to
as “Parties”™), pursuant {o Section 766, 18{y} of the Export Administration Regulations {currently

codified at 15 C.F.R. Parts 730-774 2005)) ("Regulations™),’ issued pursuant to the Export

Administration Act of 1979, as amended (30 U.S.C. app. §§ 2401-2420 (20000 (FAct™),’

b

' The charged violations occurred m 1999, The Regulations governing the violations at

issue are found in the 1999 version of the Code of Federal Regulations (15 CF.R. Parts 730-774
{1999}). The 2003 Regulations establish the procedures that apply to this matter,

© Froo August 21, 1994 through NMovember 12, 2000, the Act was in fapse. During that
period, the President, through Executive Order 12924, which had been extended by successive
Presidential Naotices, the {ast of which was August 3, 2000 (3 CF.R., 2000 Comp. 397 (2001)),
continued the Regulations in effect under the International Emergency Economic Powers Act (50
LLS.C 88 1701 - 1706 2000y (TEEPA™Y. On November 13, 2000, the Act was reauthorized
and i remained in effect through August 20, 2001, Since August 21, 2001, the Act has been in
lapse and the President, through Executive Order 13222 of August 17, 2001 (3 C.F.R., 2001
Comp, 783 {20021, as extended by the MNotice of August 6, 2004, (68 Fed. Reg. 48763 (Augnast
0}, 20041, has continued the Regulations in effect under IEERA,
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WHEREAS, BIS has notified Lufthanss Airlines of its intention to initiate an

administrative proceeding againat Lufthansa Airhines, pursoant to the Act and the Regulations;

WHEREAS, BIS has issued a proposed charging letter to Lufthansa Airhoes that alleged

that Lufthansa Carge conmitted three violations of the Regulations, specifieally:

. One Violarion of - 15 CFR § 704 2¢6) diding and Abeuring an unlicensed export
to  Entity List ovganization: On or aboul January 6, 1999, Lutthansa Cargo
aided and abetted the doing of an act prohibited by the Regulations by forwarding
a shipment of Cobalt-537. an item subject to the Regulations, to the Department of
Atomiv Energy, Directorate of Purchase and Stores, in India ("DAE™) that did not
have the Departinent of Commerce Hcense required hy Section 744,11 of the
Repulations. At all times relevant hereto, DAE was an orgamzation Hated on the

Engity List set forth at Supplement No. 4 to Part 744 of the Regulations (“Butity

2. Ume Violation of 15 O F.R§764.20b) diding and Abetiing an Attempted
Unlivensed Export to a Entity List Organization: On or about January 15, 1999,
Lufthansa Cargo aided and abetted the doing of an act prohibited by the
Regulations by attempiing to forward a shipment of Cobalt-37, jron foil, and
potassium ferrocyamide, items sulbiect to the Regulations, to DAE without the

Department of Commerce license roquired by Section 744,11 of the Regulations.

At all times refevant hereto, DAE was an organization histed on the Entity List,

.
[

One Violation of 15 CF R, § 764 2{e) - Transporting oy Stoving irems 1o be
Exported 1o an Entity List Organization with Knowledge thar a Violation of the
Settlement Agreement

Lufthansa German Abrlioes
Page 2 of 6 0774



Regulations Would Cecur: On or about January 15, 1999, o connection with the
attemipted export to DAE, Lufthansa Cargo transported or stered Cobalt-37, jron
foil, and potassiwm ferrocyanide, tems subject 1o the Regulations, with
knowledge that 4 violation of the Regulations was about 1o cccur. At all Uimes
relevant hereto, Lufthansa Cargo knew or should have known that a Department
of Conunerce Heense was required 1o export the items to DAFE and that the
requared Heense would not be obtained.

WHEREAS, Lufthansa Airlines has reviewed the proposed charging letter and is aware of
the allegations made against Lufthansa Cargo and the administrative sanctions which could be
imposed against it if the allegations are found to be true;

WHERFEAS, Lutthansa Anrlines fully understands the terms of this Agreement and the
Order ("Order™) that the Assistant Scoretary of Commerce for Export Enforcoment will fasus it
she approves this Agreement as the final resolution of this matter;

v arud with full

Ly
o

WHEREASR, Lotthansa Awlines enters inio this Agrecment voluntari
knowledge ot its rights:

WHEREAS, Lufthansa Airhines states that no promises or representations have been
inade to it other than the agreements and considerations herein expressed;

WHEREAS, Lufthansa Airhines netther admits nor denies the allegations contained in the
proposed charging letier;

WHEREAS, Lufthansa Arlines wishes to settle and dispose of all matters alleged in the
proposed charging letter by entering into this Agreement; and

WHEREAS, Lufthansa Airhines agrees to be bound by the Order, i enterad;

Settlentend Agre
Tafthansa German Airlines
Page 3 of b U




NMOW THEREFORE, the Partizs hereby agree as follows:

i, BIS has jurisdiction over Lufthansa Awrlines, under the Regnlations, in connection
with the watters alleged in the proposed charging letter.

2. The following sanction shall be imposed against Lotthansa Awrlines in complete
settiement of the violations of the Regulations committed by Lofthansa Cargo set forth i the
proposed charging letter

a. Lufthansa Airlines shall be assessed a civil penalty fn the amount of $12,000

which shall be paid o the U.S. Department of Commerce within 30 days from the
date of entry of the Order.

b. The tmely payvment of the civil penslty agreed to in paragraph 2.a. 13 hereby made

a condition to the granting, restoration, or continuing validity of any export
license, pormission, of privilege granted, or to be granted, to Lufthansa Aurlines.
Fatlure o make timely payoent of the civil penalty set forth above shall result in
the denial of alt of Lutthansa Awlines’s export privileges for a period of one year
from the date of imposition of the penalty.

3. Subject to the approval of this Agreement pursuant to paragraph 8 bereof, Lufthansa
Adrlines hereby waives all rights to Rurther procedural steps in this matter {except with respect to
any alleged violations of this Agreament or the Order, it entered), including, without limitation,
amy right to: {a) an administrative heanog regarding the allegations in the proposed charging
letier; (b request a refund of any civil penalty paid pursaant to this Agreement and the Order, if

entered; {0} request any rehiet from the Order, it entered, including without limitation relief from

Settiement Agreemen
Lufthanss German Abhoes
Page 4 of 6 107 74w
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the terms of a denial order ander 15 CUF.R. § 764.3(a¥ 2y, and {d) seek judicial review or
otherwise contest the validity of this Agreement or the Order, if entered.

4. Upon entry of the Order and tiely payment of the $18,000 civil penalty, BIS will not
wnifate any further administrative proceeding against Lufthanas Ajvlines in connection with any
viclation of the Act or the Regulations arising out of the transactions identified in the proposed
charging letter,

5. BIS will make the proposed charging letter; this Agreement, and the Order, if entered,
avatlable to the public.

This Agreement is for settlement purposes only. Therefore, if this Agreement is not
accepted and the Order is not issued by the Assiatant Secretary of Commerce for Export
Enforcement pursuant to Section 766.18(a} of the Regulations, no Farty may use this Agreement
it any administrative or judicial proceeding and the Parties shall not be bound by the terms
contatned ju this Agreement in any subseguent administrative or judicial proceeding,

7. Mo agreement, understanding, representation or interpretation not contained in this
Agreement may be used to vary or otherwise affect the terms of this Agreement or the Order, if
entered, nor shall this Agreement serve to bind, constrain, or otherwise Himit any action by any
other agency or department of the United States Government with respect to the facts and

circumstances addressed herein

§. This Agreement shall become binding on BIS only if the Assistant Secretary of
Commeree for Export Enforcement approves it by entering the Order, which will have the same

foree and effect as a decision and order issued afler a full admimistrative hearing on the record.

>

Settlement Agroement
foafihanss Geman Aurfines

: & Nk
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9. Each signatory affirms that he has authority to enter into this Settfement Agreement

and to bind his respective party {0 the terms and conditions set forth herein.

BUREAU QF INDUSTRY AND SECURITY
VS DEPARTMENT OF COMMERCE

-y
1

e Zvavs /
S et loal A,

EUFTHAKNSA GERMAN AIRLINES

7

et

Michael D, Tumner
Direcior
Office of Export Enforcerment

Date: (6 /68/005

Settlement Agresment
Lufthansa German Airlines
Fape 6 of 6

7 aoel
Anthony Santaz’z’%ﬂo
AL

House Counsg

!

Date. .~/ % /I FeXoul

-7 74yl



UNITED STATES DEPARTMENT OF COMMERCE
BUREAU OF INDUSTRY AND SECURITY
WASHINGTON, B 20230

In the Matter ofd

{ufthansa German Adrlines
c/o Lafthansa Cargo AG
3400 Peachtree Boad, NE
Suite 1200

Atlanta, (A 30326

R P L

e e

Respondent

ORPER RELATING TO LUFTHANSA GERMAN AIRLINES

The Bureas of Indastry and Security, ULS. Department of Commerce ("BIS™) having
notified Lufthansa German Airlines (“Lufthanss Airlines”™), owner of Lufthansa Cargo AG
{“Lufthansa Cargo™), of its intention o initiate an administrative proceeding against Lufthansa
Axrlines pursuant to Section 766.3 of the Export Administration Regulations (currently codified
at 15 CLE.R. Parts 730-774 (2005)) (“Regulations™,! and Section 13(¢) of the Export
Admministration Act of 1979, as amended (30 TLR.C. app. 43 2401-2420 (2000)) CAct™1? by
issuing a proposed charging letter to Lufthansa Airlines that aleged that Lufthansa Cargo,

commitied three violations of the Regulations, Specifically, the charges are:

* : r

The charged violations oceurred m 1999, The Regulations govermng the violations al issue
are found in the 1999 version of the Code of Federal Regilations (15 CF.R. Parts 730-77-
{1999Y). The 2005 Regulations establish the procedures that apply to this matler,

* From August 21, 1994 through November 12, 2000, the Act was in lapse. During that
pertad, the President, through Execntive Qrder 12924, which had been extended by successive
Presidential Notices, the fast of which was issued on August 3, 2000 (3 CF.R., 2000 Comp. 397
(2001)), continued the Regunlations i effect under the International Emergency Bconomic
Powers Act (50 US.C 831701 - 1706 (20003 CIEEPA”). On Movember 13, 2000, the Act was
reauthorized and it remaimed in effect through Augost 20, 2001, Since August 21, 2001, the Act
has been o lapse and the President, throogh Executive Order 13222 of Aagust 17, 2001 (3
CER 2001 Comp. 783 (2002}, as extended by the Notice of August 6, 2004, (69 Fed. Reg.
48763 {August 10, 2004)), has continued the Regulations in effect under IFEPA,
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Order

One Violation of - 15 CF.R § 764 2(b} diding and Abetting an unficensed export

@@

t a Entity List organization: On or about January ©, 1599, Lufthansa Cargo
alded and abeited the doing of an act prohibited by the Regulations by forwarding
a shipment of Cobalt-57, an item subject to the Regulations, to the Departiment of
Atoric Energy, Directorate of Purchase and Stores, in India ("BAE”) that did not
have the Department of Commerce lcense required by Section 74411 of the
Regulations. At all times relevant hereto, DAE was an organization hsted on the
Entity List set forth al Sopplement Mo, 4 to Part 744 of the Regulations ("Entity
List”™)

One Viclgtion of 15 CF.R. §764.2(0) diding and Abetting an Atrempied
Enficensed Export to a Entisy Last Organization: On or about January 15, 1999,

Lufthansa Carge aided and abetted the doing of an gct prohibited by the

23

Regulat

[

\t‘
it

.,ﬁ
;
7

ons by atterapting to forward a shipment of Cobali-37, won foll, and
petassinm ferrocvanide, doms subject to the Regulations, to DAE without the
Departruent of Commerce heense vequired by Section 744,11 of the Regulations.
Al all times relevant hereto, IIAE was an organization listed on the Entity List,
One Violation of 15 CF R § 764.2(e) - Transporting ov Storing items to be
Exported (o an Enrity List Organizarion with Knowledge that a Violation of the
Hegdations Would Qcar: Ow o about January 15, 1999, in connection with the
attempted cxport to DAE, Lutthansa Cargo transporied or stored Cobali-57, iron
foil, and potassinm fervocyamde, items subject to the Regulations, with

knowledge that 8 viclation of the Regulations was about to occur. At all times

relevant hereto, Lufthansa Cargo knew or should have known that a Department

Tadthanss Geroan Ablioes
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of Commerce Hoense was required to export the items to DAR and that the
reqguired leense would not be obtamed.

WHEREAS, BIS and Lufthansa Airlines have entered into a settloment Agreement
pursuant to Section 766.18(a) of the Regulations whereby they agreed to setile this matier in
accordance with the terms and conditions set forth thervetn, and

WHEREAS, | have approved of the terms of such Settlement Agresment;

IS THEREFORE ORDERED:

FIRST, that a cvvil penalty of 318,000 i assessed aganst Lufthansa Atrhines, whach shall
be paid to the 115, Department of Commerce within 30 davs from the date of entry of this Order.
Pavment shall be made v the manner specified i the attached mstructions.

SECOND, that, pursuant to the Debt Collection Act of 1982, as amended (31 US.C.
§§ 3701-3720GE (20003, the civil penalty owed under this Ovder accrues interest as more fudly
described in the attached Notice, and, if payment is not made by the due date specified herain,
Lufthansa Asrhnes will be assessed, i addition to the full anount of the civil penalty and
interest, g penalty charge and an administrative charge, as more fully described in the attached
Motiee.

THIRD, that the tumely payment of the civil penalty set forth above is bereby made a
condition {o the granting, restoration, or continuing vahidily of any expert license, lcense
excephion, permission, or privilege granted, or to be granted, to Lufibansa Asrlines. Accordingly,
if Lufthansa Airlines should fail to pay the civil penalty in a timely manner, the undersigned may
enter an Order denying all of Lufthansa Awrlines’s export privileges for g period of one yvear from
the date of entry of ths Order.

FOURTH, that the proposed charging letier, the Settlement Agreement, and this Order

shall be made availablz to the public.



This Order, which constitutes the final agency action in this matter, 1s effective

immediately.

Wetiadig L Wz
Wendy L. Wysong | 8
Acting Assistant Secretary of Commerce
for Export Entorcement

Eutered this _| ﬁ‘ﬂ ~ day of Vm\&ww 2005,

{




