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ORDER RELATING TO THOMAS J. DIENER 

The Bureau of Industry and Security, U.S. Department of Commerce ("BIS") has 

initiated an achinisZrative proceeding against Thomas J. Diener, in his individual 

capacity9 YDiener"), of its intention to initiate an administrative proceeding against 

Diener pursurrnt to Section 766.3 of the Export Administration Regulations (cunently 

codified at 15 C.F.R. Parts 730-774 (2009)) (the "~egulations"),' and Section 1 3(c) of the 

Export A-tion Act of 1 979, as amended (50 U.S.C. app. f~ 8 240 1 -2420 (2000)) 

(the "AC~")? through issuance of a charging Ietter to Diener that alIeged that Diener 

committed one violation of the Regulations. Specifically: 

The violations alleged to have been committed occurred h 2003. The Regulations 
governing the violati~ns at issue are found In the 2003 version of the Code of Federal 
Regulations (15 C.F.R. Parts 730-774 (2003)). The 2008 Regulations establish the 
procedures that apply to this matter. 

' 50 U.S.C. app. #2401-2420 (2000). Since August 21,2001, the Act has been in lapse 
and the President, through Executive Order 13222 of August 17,2001 (3 C.F.R., 2001 
Comp. 783 (2002)), as atended most recently by the Notice of July 23,2008 (73 Fed, 
Reg. 43,603 (Jdy 25,21)08)), hss continued the Regulations in effect under the 
Xnternational Emergency Economic Powers Act (50 U.S.C. $8 1701 -17136 (2000)). 
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Charge 1: 15 C,F,R 9 764,2(b) - Caashg, Aidhg at  Abetting 

On or about December 2,2003, Diener caused, aided, abetted, and permitted the doing of 
an act prohibited by the Regulations, by causing, aiding, abetting and permitting ffie 
making of a false representation or statement to the U.S. Government in connection with 
the preparation and submission of a Shipper's Export Declaration (SED), an expart 
control document, Tbe SED falsely represented and stated bhat the item king exported 
&om the United States was "UCAR-GRAPHITE.'" ffact, Biener, who is the director of 
the wholesale distributer of th.e item (Ameri-Some), and others crated a forged sail1 
certificate fdsely indicating that the item was "UCAFC" graphite. The forged certificate 
WEB then submitted to a freight f o d e r .  Based on this false information, the freight 
forwarder prepared and filed an SED falsely stating that the item was "UCAR- 
GRAPHITE." In so doing, Diener committed one violation of Section 764.2(b) of the 
Regwlatiolls. 

WHEREAS, BIS and Diener have entered into a Settlement Agreement p m m t  

to Section 766.18(b) of the Regulations whereby they a p e d  to settle this matter in 

accordance with the terms and conditions set forth therein, and 

WHEREAS, I have approved of the terms of such Settlement Agreement; 

IT IS TI-EREEORE ORDERED: 

FIRST, that a civil penrmlty of $1 1,500 is assessed against Dianer, which shall be 

paid to the U.S. D q m e n t  of Commerce within 30 days from the $ate of entry of this 

Order. Payment shall be made in the manner specified in the attached instructions. 

SECOND, that, pursuant to the Debt Collection Act of 1982, as amended (3 1 

U.S.C. $5 370 P -3'720E (20003), the civil penalty owed under this Mer acmes interest 

as more EuEly described in the attached Notice, and, if payment is not made by the due 

date specified herein, Diener will be assessed, in addition to the full mount of tee chi1 

penalty and interest, a pedty  charge and an administrative charge, as more Mly 

described in the attached Notice. 

THIRD, that the timely payment of the civil penalty set forth above is hereby 

made a condition to the gantiag, restomtion, ar continuing validity of any export license, 
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license exception, plermissian, or privilege granted, or to Be granted, to Dieem. 

pmalty in a timely manner, the 

export privileges for a period of 

one year h m  the date of entry of this Order. 

FOURTH, that the proposed charging letter, the Setckment Agreement, and this 

Order shall be d e  available to the pubIic. 

This Order? which comtitutes the final agency action in this matter, is effective 

immediately. 

Acting Assistant Secretary of Commerce 
fw Export Enfbrcement 
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SETTLEMENT AGREEMENT 

This Settlement Agreement C'Apment") is made by Thomas J. Diener, in his 

individual capacity, ('?XenerY3, and the Bureau of Industry and S d t y ,  U.S. 

Department of Commerce ("PIIS") (collectively, the "Partias"), pummt to Section 

7661 8(a) of the Export Administratian Regulations (currently codified at 1 5 C.F.R. Parts 

730-774 (2008)) (the "~egulations"),' issued pursuant to the Export Administration Act 

of 1979, as meeded (50 U.S.C. app. 59 2401 -2420 (2000)) @he "~ct'3: 

The violations alleged to have been committed occurred in 2003. The Regulations 
governing the viokitions at issue are found in the 2093 version of the Code of Federal 
Regulations (15 C.P.R. Parts 730-774 (2003)). The 21008 Regulations establish the 
procedures h t  apply b this matter. 

50 U.S.C. app. # O  2401 -2420 (2000). Since August 2 1,2001, the Act has been in lapse 
and the Presidea~ through Executive Order 13222 of August 17,200 1 (3 C.F.R., 200 1 
Comp. 783 (2002)), as extended most recently by the Notice of July 23,2008 (73 Fed. 
Reg* 43,603 (Jdy 25,2008)), has continued the Regulatioas in effect under tbe 
Intematioaal Emergency Economic Poms  Act (50 U.S.C. $8 170 1-1 706 (2000)). 
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WHEREAS, BIS has initiated an administrative proceding against Diener, case 

number 08-BIS- 16, pursuant to the Act and the Regulations; 

WHEREAS, BIB has issued a charging l e W  to Diener thslt dlegd that Diener is 

liable for one violation of the Regulations, specifically: 

Charge 1 : 15 C.F.R 5 764.2@) - Causing, Aiding or Abetting 

On or about December 2,2003, Dieaer caused, aided, abetted, and permitted the 
submission af false and misleading  sata at ions aad statements to the U.S. 
C~~venuaent in connection with the prepamti011 and submission of a Shipper's Export 
Deckition (BED), an export control document. The SED fdsely represented and stated 
that the item being exported was 'UCAR-GRAPWITE." In fact, Diener and others 
created a forged &I1 certificate to indicate that the item was Grafr'ech graphite, or 
'"CAR9' graphite. As director of the wholesale distributor of the item, Diener knew that 
the item was not GrafI'ech graphite. The forged c 6 c a t e  was then submitted to a 
kight  forwarder. The freight foxwarder then unwittingly fled a SED falsely stating that 
the iten was "UCAIR-GWHITEP h so doing, Diener committed one violation of 
Section 764.2(b) of the Regulations. 

WHEREAS, Diener has reviewed the charging letter md is aware of the 

allegations made against h and the administrative sanctions which could be imposed 

against it if the atlegations are found to be true; 

WHEREAS, Dilener mIy undersws the tenns of this Agreement and the Order 

("Order9') that the Assistant Secretary of Commerce for Export Enfummmt will isme if 

he approves this Agreement as the final aesoiution of this matter; 

WHEREAS, Dimer enters into W Agreement voluntarily and with full 

knowledge of its rights; 

IVHEREAS, Diem states tlfiat no promises or representations have been made to 

him other than the agreements and considerations herein expressed; 

WHERE&%§, Diener neither admits nor denies the allegations contained in the 

charging letter; 
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W H E W ,  Diener wishes to settle and dispose of dl matters alleged in the 

charging Eeter by entering into this Agreement; and 

WHEREAS, Diener agpees to b bound by the Order, if entered; 

NOW THEREFORE, the Parties hereby a p  as fo?ollows: 

1. BIS bas jurisdiction over Diener, under the Regulations, in connection 

with the matters alleged in the charging letter* 

2. The following sanetion shdl be imposed against Diener in eonpletc 

settlement of the alleged violations of the Regulations relating to the transactions 

specifically detailed in the charging letter: 

a. Diener shaU be messed a civil pedty in the mount of % 1 1,500, 

dl of which shall be paid to the U.S. Department of Cofll~erce within 30 days 

from the date of entry of the Order. 

b. The timely p a p a t  of the civil pnalty agreed to in paragraph 2.a 

is hereby made a condition to the grmthg, rerestation, or continuing validity of 

any export liceme, permission, or privilege granted, or to be granted, to Diener. 

FaiIure to make h e I y  payment oftbe civil penalty set forth above may result in, 

the denid of all of Diener's export privileges for a period of  one year from the 

date of imposition of the penalty. 

3. Subject to the approval of this Agreement pursuant to paragraph 8 hereof, 

Diener h a b y  waives all rights to further procedural steps in this matter (except with 

respect 50 my alleged violations of this Agreement or the Order, if entered), including3 

without limitation, any right to: (a) an d d d s ~ i v e  hearing regarding the allegations in 

any charging letter; (b) request a refYnd of my civil penalty paid pursuant to this 
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A-ent and the Order, if entered; a d  (c) seek judicial review or otherwise contest the 

validity ofthis Agreement .or the Order, if entered. 

4. Upon anQ of the Order and timely payment of the $1 1,500 civil penalty, 

BIS will not initiate any further administrative proceeding against Diemr in connection 

with my violation of the Act or the Regulations arising out of the tramactions identified 

in the charging letter. 

5. BfS will make the charging letter* this Agreement, and the Order, if 

entered, available to the public. 

6. This Agreement is for settlement purposes only, Therefore, if this 

Agreement is not accepted and the Older is not issued by the Assistant Secretary of 

Comefie for Export Enforcement pummt to Section 766.18Ca) of the Regulations, no 

Party may ~lse this Agreement in my administrative or judicial proceeding and the Parties 

shall not be bound by the tam eontitined in this Agreement in any subsequent 

administrative: or judicial proceeding. 

7. No agreement, understanding, representation or interpretation not 

contained in this Agreement may be used to vary or othawise &ect the terns of this 

Agreement or the Order, if entered, nor &dl this Agreement serve to bind, m d n ,  or 

othe- limit my action by any other agency or department of the U.S. Government 

with respect to the fbcts and ci~:mmtmces addressed hemin, 

$# This Agreement shall become biding on the Parties only if the Assistant 

Secretary of Commerce for Export Enforcement approves it by entering the Order, which 

will have the same force and effect as a decision and order issued dbx a fuIl 

admini&ve hearing on the record 



Date: 
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Thomas J. Diener 
Director 
Am&-Some, Inc, 
5372 Enterprise Bodevard 
Bethel Park, PA 15 102 

Ttre Bureau offndustry and Security, U,S, h w n t  of (3m.mem ('T41Sv'), has hasawn to 
believe that you, TZ1ofnas J .  Diener (Viener") of Bethel P e  Pennsylvania, in you individual 
capacity, have; commia~d om (1) violation of the Export Administration Regulations (the 
"~e~ulations") ,' which ere i s d  undw ths ~uthority d the Export Administration Act of 1979, 
as mended (the "~et?.' Specifically, BIS charges that Dims commiW thc following 
violation: 

Charge 1: I5 C3.R 8 764.20 - C~wing Aiding or Abetting 

On or about Decxmber 2,2003, Piam caused, aided, abtEed, and permitted the doing of an a t  
prohibited by the Re@atiom, by cawsing* aiding* abetting aad permitting the m b g  afr fidm 
repmentation lor statement to the U.8, Giovemment in eannection with the prepmation and 
submission ofa Shipper" Export De~laatien (SED), ag elcport eoatml hcmd. The SED 
fdsely mpment~d aad ~taDed that the item being exposted h m  the United ShW was '7JCA.R- 
GRAPHITE."% fw, Dimera who is the djtwtor of the Hrholde d&Abuter of the item 
(Ameri-Some), atrd others & a fmged mill wtificafe MseIy indi~ating that the item was 

The Regulations an currently d e d  in the Code af Fedoral Regulations st 15 C.F*R Parb 
730-774 (2008). The violation charged O C D ~  in 2003. 'Fhe Regulations governing Zhe 
violations at issue are found in the 2003 version of the Code of Fed& Regulations. E 5 C.F,R 
Parts 730-774 (2003). The 2008 Regulations govern the pmcdwd asgwctg of this cam, 

50 U.S.C. app. 0 8 2401 -2420 (2000). Since August 2 1,200 1, ihe Act hss been in lapse and tbc 
President, through Executive Order 13222 of August 17,2001 (3 C.F.R., 2001 Comp. 783 
(2002fi as extended most recently by the NotiGe of July 23,2008 (73 Fed. Reg. 43,603 (July 25, 
2008)), has continued tbe Regdations in &eat under the I n t d o d  Emergency Eoolnodc 
PO- Act ($0 U.S.C, $8 1701-1706 (2WO)), 
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"UCAR'"gnaphite. The forged certificate was then submitted to a hight forwarder. Based on 
fhis f h  i n f b d o n ,  the @eight forwarder prepared and filed an SFD falsely stating that She 
item was "UCAR-CSWfIITE," In so doing, Diener committed one violation of Section 
764.2(b) of the Regulations. 

Accordingly, Diener is hereby notified that an admninistntive proceeding is instituted against him 
pursuant to Section 13(c) of the Act and Part 766 of the Regulations for the purpose of obtaining 
an order impsing administrative sanctions, including any or a11 of ?he following: 

The maximum civil pendty alIowed by law of $250,000 per vio~ation? 

Denial of export priviIeges; andlor 

Exclusion Erom practice before BIS . 

If Dienet. falls to answer the charges contained in this letter within 30 days after being m e d  
with notice of issuance of this Ietter, that Mure will be treated as a default. See IS C.F.R. #g 
766.6 and 766.7. If Dienet defaults, the Administrative Law Judge may find the charges alleged 
in this letter are me without a hearing ar further notice to Diener. The Under Secretary of 
Commerce for Industry and Security may then impose up to the maximum penalty for the 
-charges in this letter. 

Diener is M e r  notified that he is entitled to an ageacy h d g  on &e record if he files a written 
demand for one with Ms answer. See 15 C.F.R. fi 766,6. Diener is dm entitled to be represented 
by cowel or other authorized representative who has power of attorney to represent him. See 
15 C.P.R 95 766.3(a) and 766.4. . 
The Replatiam provide for settiment without a hearing. See IS C.F.R Ij 766.18, S h o d  
Diener have a proposal to settie this case, Diener or his repmmtative showld tratlsmit it to the 
attorney representing BIS nmed below. 

The U.S, Coast Guard is providing administrative law judge services in comectian with the 
matters set forth in this lemr, Accordingly, Biener" s w e r  must be filed in accordance with 
the instructions in Section 766.5(a) of the Regulations with: 

See latematiad Emergency Economic Powers Enhancement Act of 2007, Pub. L. No. 110-96, 
121 Stat, 1011 (2007). 
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U,S. Coast k d  AW Docketing Center 
40 S. Gay Street 
Baltimore, Maryland 2 1202-4022 

In addition, a copy of Diener's answer must be served on BIS at the fallowing address: 

Chief Cowel for Industry and Swurity 
Attention: Adrienne F d e r ,  Esq. 
Room H-3839 
United States Department of Commerce 
14th Shed and Constitution Avenue, N.W. 
Washington, D.C. 20231) 

Adrienne F&er is the attorney representing BJS in this case; my comnunications that Diener 
may wish to have concerning this matter should occur through her. Ms. Fraaier may be 
contacted by telephone at (202) 482-53 0 1. 

Sincerely, 


