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~EXPORT PROCEDURES CO., INC. ~ Suite 200· 109 South High Street· Zelienople PA 16063 USA· 724.452.6816· FAX 724.452.0486


January 30, 2012


Regulatory Policy Division
Bureau of Industry and Security
U.S. Department of Commerce
Washington, DC 20230


Re: RIN 0694-XA37


Dear Bureau of Industry and Security,


Thank you for this opportunity to provide comment with regard to the retrospective review of the
Export Administration Regulations as provided in the August 5, 2011 Federal Register notice of
inquiry, 76 FR 47527-29. The below comment seeks to address an aspect of the EAR that could
be clarified or streamlined to be more effective or less burdensome, and specifically, to identify
an unnecessary compliance burden caused by a rule that is inconsistent. This comment also
seeks to identify a way to make one aspect of the EAR more effectively protect the national
security interests of the United States.


This is to request consideration for changes to EAR Parts 758 and 772 with regard to "Routed
Export Transactions". The ability to use "Routed Export Transactions" enables U.S. exporters to
implement terms of sale so that assignment of seller and buyer responsibilities can be flexible in
order to meet transaction requirements. U.S. exports are enhanced by the ability of U.S.
exporters to use this type of transaction. The term "Routed Export Transaction" in the Foreign
Trade Regulations (FTR) and the Export Administration Regulations (EAR) are not entirely
compatible, however, thus, causing confusion for exporters.


In the FTR, a "Routed Export Transaction" must have two (2) components in order to meet the
definition: the foreign buyer (FPPI) authorizes its U.S. agent to arrange the contract of carriage
for the export of the goods and to be responsible for the export clearance. If both of these
components are not met, then the transaction does not meet the definition. This definition is
very useful to exporters because it allows the flexibility to assign responsibilities in the sale of
goods according to contract terms.


EAR Part 772, however, requires only one component to meet the definition of a "Routed Export
Transaction": the foreign buyer (FPPI) authorizes its U.S. agent to arrange the contract of
carriage for the export of the goods.
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It would be helpful if the EAR is revised to define a "Routed Export Transaction" with two (2)
components to meet the definition: the foreign buyer (FPPI) authorizes its U.S. agent to arrange
the contract of carriage for the export of the goods and to be responsible for determining and
obtaining the export license authority.


In this way, the definition of a "Routed Export Transaction" would be compatible in the EAR
and FTR. The meaning of the term would, thus, be easily understood by exporters. This
revision would reduce confusion regarding the term as it could be explained by Bureau of
Industry and Security representatives in a way that is compatible in both sets of regulations. In
addition, export records would be more accurate because exporters would indicate the "Routed
Transaction" block accurately on the Electronic Export Information form.


The requested revision would be beneficial because exporters will not relinquish authority over
export licensing and export documents incorrectly. U.S. national security would be enhanced
because the requirements of "Routed Export Transactions" will be easier to understand and
implement. "Routed Export Transactions" will be implemented only when the FPPI provides
the required written certification stated in EAR Part 758.3, thus, insuring that responsibility for
export licensing is clearly identified in transactions.


Please feel free to contact me with questions. I would welcome the opportunity to work on a
team dedicated to this clarification as it is such an important topic for industry. Thank you for
your consideration.


Sincerely yours,


~~~
Catherine E. Thornberry
Export Consultant and Licensed Customs Broker
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From: Robert Feke <robert.feke@am.kwe.com> 


Sent: Tuesday, January 31, 2012 8:36 PM 


To: PublicComments 


Subject: RIN 0694-XA37 


Attachments: FPPI Explanation.pdf; FPPI Document-SIM .pdf; U S  


Designated Agent  


Document (Form).doc; KWE SLI II.xls; Monk msg (SLI).eml 


 


To: whom it may concern 


 


  


 


Allow me to submit the following suggestions to revising Part 758 of the 


EAR: 


 


  


 


1)     All references to the Shipper’s Export Declaration (SED – Form 


7525-V) should be deleted since subject form no longer is required (see 


Docket Number: 031009254-6014-03 / RIN 0607-AA38 in the Federal 


Register). 


 


2)     Reference to requirement of submitting Electronic Export 


Information in AES for items exported under authorization VEU should 


specify if requirement applies regardless of value. 


 


3)     Reference to requirement to obtain Power of Attorney should 


specify exactly which individual at USPPI or FPPI should provide said 


document.  Export counselors at both the Foreign Trade Division of  


the U.S. Census Bureau and the Bureau of Industry and Security have 


advised me that only an officer of a corporation, a legal representative, 


or a person with signatory power should sign and provide Powers  


of Attorney to an authorized forwarding agent.  Additional clarification 


regarding which individuals at a USPPI or FPPI should sign written 


authorizations would be helpful also. 


 


4)     Part 758.3(b) desperately needs to be revised to prevent members 


of the exporting community from thinking mistakenly that a forwarding 


agent becomes the exporter (shipper) on all shipping documentation if the 


FPPI agrees to accept licensing responsibility in a routed export 


transaction.  Since Part 758.3(b) refers only to a forwarding agent being 


shown as the exporter on an application for a license in a routed export 


transaction, this part of the EAR should be revised to say more 


specifically and clearly that the forwarding agent can become an exporter 


only on a license application in a routed export transaction if the FPPI 


has agreed to accept licensing responsibility.  The revised text should 


say clearly and explicitly that Part 758.3(b) does not dictate that the 


forwarding agent be shown as shipper/exporter on other shipping 


documents, such as commercial invoice, packing list, air waybill, or bill 


of lading.  Please see attached files from one of our customers that 


serve as examples of common misinterpretation of Part 758.3(b).  


Misinterpretation of Part 758.3(b) by our customers has been a  







frequent source of irritation and frustration, and has lead to our 


company losing business over disputes with our customers as to the 


meaning of the text in the section of the EAR. 


 


5)     Please revise reference to the written authorization form to say 


that a Shipper’s Letter of Instruction (SLI – sample copy is included in 


the attached Excel file) is an acceptable form of a written 


authorization.  Attached e-mail from C. Harvey Monk, former Chief of the 


Foreign Trade Division of the U.S. Census Bureau, supports my request for 


this revision. 


 


  


 


I thank you very much for inviting members of the trade to offer 


suggestions to improve the clarity and meaning of the EAR.  I appreciate 


your kind and careful consideration to the suggestions that I have 


offered in this e-mail. 


 


  


 


Kind regards, 


 


Robert (Bob) Feke, 


 


Director, UHQ Operations Dept. 


 


Kintetsu World Express (USA) Inc. 


 


Middleburg Heights (CLE), Ohio USA 


 


TEL:  440.826.1938 


 


FAX:  440.826.4348 


 


CELL:  330.671.7007 


 


e-mail:  robert.feke@am.kwe.com 
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The Export Control Team at 3M in the United States is responsible for overseeing compliance
with U.S. exporf control regulations worldwide fur 3M. Under U.S. expod control regulations, a
company that exports a product from the United States has the legal responsibility to comply
with all U.S. export laws and regulations. There are specific responsibilities under these
regulations when parties agree to a routed transaction. This letter is inrended to provide
inforrnation on those responsibilities.


In a routed export transaction, the foreign prineipal party in interest (*FPPI'), through a power of
attorney, authorizes a U.S. fonvarding agent to facilitate the export of iterns from the United
States on its behalf. In their July 10, 2000, Federal Register notice, the Bureau of Export
Administration and the Bureau of Census explain:


In a "routed €xport transaction", the foreign principal party in interest agrees to
terms of sale that may include assuming responsibility for export licensing. This
rule provides that when the foreign principal paffy expressly assumes
responsibility in writing for determining license requirements and obtaining
necessary authorization, that foreign party must have a U.S. agent who becomes
the "exporter" for export control purpos€s.


The assumption of this responsibility in the letter between the FPPI and 3M provides that:


(a) the FPPI agrees to assume responsibih$ for exports, including the determination of whether
an export license or other authorizations are required for the products exporting;


(b) the FPPI has designated its U.S. agent to 3M;


(c) the FPPI has instucted 3M that its agent, as required by U,S. law, is accepting responsibility
for the preparing and filing of the required "Shipper's Export Declaration" (SED) or AES filing,
and will comply with all US export control laws in accuratcly reporting the product and export
information provided by 3M.


The SED/AES record will show 3M as the USPPL but indicate the transaction is a routed export
transaction. The U.S. Agent is also responsible for providing the USPPI, when requested, with a
copy of appropriate documentation verifying that the information provided by the USPPI (3M)
was accurately reported on the SED/AES record.


(d) the U.S. Agent will represent itself as the exporter on behalf of the FPPI on all other
documentation.


I hope that this lefter provides suflicient background about the requested lsfter. If you have any
questions, I hope that you will not hesitate to contact me at:


Heather Olson
3M Trade Compliance
Phone: 651-737-0159
Email: hvolsonl r2lnmm.com


Trade Compliance Department
May 21, ?008







      


 
 
3M Company 
3M Trade Compliance 
3M Center, Bldg 225-4S-18 
St. Paul, MN  55144  USA 
 
Re: Assumption of Export Responsibilities 
 
To: 3M Export Trade Compliance Team: 
 
We [SIM MARKETING CORPORATION], acknowledge that we are the Foreign 
Principal Party in Interest (FPPI) in a routed transaction(s) in which 3M is the U.S. 
Principal Party in Interest.  With respect to our purchase of 3M products for delivery to 
our U.S. agent, [Kintetsu World Express (USA) Inc.], we hereby agree and represent 
that we will assume responsibility for determining export licensing requirements for 
and/or obtaining any required export licenses in cooperation with 3M, if applicable, 
export reporting, and any other export regulatory compliance as required.   
 
We understand that hazardous items will not be allowed in these Routed Transactions. 
 
We have authorized [Kintetsu World Express (USA) Inc.] in the U.S. to act on our 
behalf in carrying out those obligations and have provided them with a Power of 
Attorney or other appropriate written authorization, thus the forwarding agent will be the 
exporter for purposes of the export of these items.  We recognize that 3M will require a 
signed acknowledgement from [Kintetsu World Express (USA) Inc.] accepting this 
legal obligation. We also agree to require our forwarding agent to provide 3M with 
copies of AES transmissions.  
 
 
Regards,  
 
 
 


Signature:        
 
Name (Printed):   MR. RUSTICO A. BAYANI JR.                 
 
Title: General Manager  
 
Date:   December 14, 2011 
 


SIM MARKETING CORPORATION 
17


th
 floor Insular Life Corporate Centre, Tower 2, Filinvest, Alabang, Muntinlupa City 1781 


Telephone Nos. (02) 771-1996 / 771-1997    Fax No. (02) 771-2144    E-mail: sales @ sim-mktg.com 







[To be typed on letterhead of U.S. Agent] 


 


 


3M Company 


3M Trade Compliance 


3M Center, Bldg 225-4S-18 


St. Paul, MN  55144  USA 


 


Date: 


 


Re: Assumption of Export Responsibilities 


 


[name of customer], acknowledges that they are the Foreign 


Principal Party in Interest(FPPI) in a routed transaction in which 


they have authorized (u.s. agent name)as their U.S. Agent. 


 


To comply with the Export Regulations pertaining to routed 


transactions, 3M requires verification that (u.s. agent name) has 


been granted POA (or other authorization) on behalf of (name of 


Customer), and that (u.s. agent name) has agreed to act in this 


capacity. 


 


We understand that hazardous items will not be allowed in these 


Routed Transactions. 


 


3M remains the Principal Party in Interest for AES reporting 


purposes only. (u.s. agent name) is the shipper/exporter on all 


other export documentation.  As required of the USPPI in a Routed 


Transaction, the information for AES reporting will be provided to 


(u.s. agent name) when the material has been received by (u.s. 


agent name).    


 


(Please reference §758.3(a) of the EAR for further 


information which can be located at:      


http://www.access.gpo.gov/bis/ear/ear_data.html   ) 


 


 


 


U.S. Agent Signature_______________________________________ 


 


Name (Printed) ___________________________________________ 


 


Title       _________________________________________________ 


 


Date       _________________________________________________ 
 


 



http://www.access.gpo.gov/bis/ear/ear_data.html





ZIP CODE


RELATED NON-RELATED


YES NO


IF YES, AMOUNT  $


DATE: RESERVED AWB #


YES NO


YES YES NO


NO


PREPAID COLLECT


 - or -


21. D/F 23. QTY. 24. KG.WT.


(DATE) VIA TRUCK LINE


RECEIPT OR P.O.#


PREPAID COLLECT


Driver's signature:


SHIPPER'S AIRPORT


DOOR TERMINAL


DATE TIME


You must indicate whether shipment is to be forwarded Prepaid or Collect:


Unless otherwise noted shipment will go COLLECT (see mid page).


     Shipper (USPPI) filed EEI in AES: 


     If YES, enter ITN here: 


This document contains two pages. Page two contains the condition of contract. By signing page one, you are 


acknowledging that you have read page two and have agreed upon its terms. Page 1 of 2


WITH PEN AND INK IN BLOCK NO. 29.


b.USPPI's EIN (IRS) OR ID NO. c. PARTIES TO TRANSACTION


4a ULTIMATE CONSIGNEE (COMPLETE NAME AND ADDRESS)


b. INTERMEDIATE CONSIGNEE (COMPLETE NAME AND ADDRESS)


14. CARRIER IDENTIFICATION CODE 15. SHIPMENT REFERENCE NO.


KINTETSU WORLD EXPRESS (USA) INC.
6. POINT (STATE) OF ORIGIN OR FTZ NO.


5. FORWARDING AGENT


1a.U.S. PRINCIPAL PARTY IN INTEREST (USPPI) (COMPLETE NAME AND ADDRESS)


Received in apparent good order at


SHPR. REF. NUMBER


INSURANCE REQUESTED :


NUMBER OF PIECES


$


18. IN BOND CODE


7. COUNTRY OF ULTIMATE DEST.


8. LOADING PIER (VESSEL ONLY) 9. MODE OF TRANSPORT (Specify)


10. EXPORTING CARRIER 11. PORT OF EXPORT 16. ENTRY NUMBER 17. HAZARDOUS MATERIALS


SHIPPER MUST CHECK ONE:


22. SCHEDULE B/HTS No.(s) 25. VIN/PRODUCT #/VEHICLE TITLE NUMBER 26.VALUE (U.S. DOLLARS, omit cents)


SPECIAL INSTRUCTIONS TO KINTETSU:


12. PORT OF UNLOADING 13. CONTAINERIZED (VESSEL ONLY)


 SHIPPER'S LETTER OF INSTRUCTIONS


DECLARED VALUE FOR CARRIAGE


19. ROUTED EXPORT TRANSACTION


27.LICENSE NO./LICENSE EXCEPTION SYMBOL/AUTHORIZATION 28. ECCN (WHEN REQUIRED) IMPORTANT: 


PLEASE COMPLETE  ALL APPLICABLE ITEMS,


The carrier's maximum total liability for all claims for or relating to goods lost, damaged, destroyed or delayed, including claims for indemnification, is $20 per kilo.  Shipper 


may elect to increase the maximum total liability by declaring a higher value for carriage in the space provided above and paying additional valuation charges.  Failure to 


declare a value "for carriage" will maintain maximum total carrier liability at $20.00 per kilo.  Carrier maintains cargo liability insurance in the amount of $250,000.00 per any 


one occurrence for its benefit.  Shipper may purchase insurance for its own benefit.


The shipper certifies that the particulars on the face hereof are correct, agrees to the 


CONDITIONS ON THE REVERSE HEREOF, accepts that carriers liability is limited as 


stated in 4(c)on the reverse hereof and accepts such value unless a higher value for 


carriage is declared on the face hereof subject to an additional charge and that 


insofar as any part of the consignment contains restricted articles, such part is 


properly described by name and is in proper condition for carriage by air according 


to applicable governmental regulations and official tariffs.


Shipper: 


WE HAVE SHIPPED THE SHIPMENT DESCRIBED HEREIN TO KWE ON


THEN SIGN YOUR NAME


Hereunder the sole responsibility of the company is as indirect carrier, 


subject to the provisions contained herein, in its air waybill and its tariff 


or tariffs, copies of which are available on request, or as agent for the 


direct carrier after issuance of direct carrier's air waybill.  The company 


is to use reasonable care in the selection of carriers, forwarders, agents 


and others to whom it may entrust the shipment.


AES / EEI INFORMATION


29. DULY AUTHORIZED OFFICER OR EMPLOYEE


SIGN HERE


THE USPPI AUTHORIZES THE FORWARDER NAMED ABOVE 


TO ACT AS FORWARDING AGENT FOR EXPORT CONTROL


AND CUSTOMS PURPOSES.


YES NO 
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From: c.harvey.monk.jr@census.gov 


Sent: Thursday, May 26, 2005 11:41 AM 


To: Robert Feke 


Subject: Re: RIN 0607-AA38 


 


You are correct.  A sample of a power of attorney and written 


authorization can be found in Appendix B of the proposed rule.  Because 


export information will be file electronically and if you use the same 


agent to file your export information on a routine basis you only need to 


issue the power of attorney  or written authorization once.  If you use a 


number of different agents to file your export information, you can put 


on a shipper's letter of instruction the written authorization.   If you 


have any further question please give me a call. Thank you 


 


 


 


 


C. Harvey Monk Jr 


Chief, Foreign Trade Division 


U.S. Census Bureau 


301-763-2255 
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PUBLIC SUBMISSION  


Docket: BIS-2011-0027  


Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563 


Comment On: BIS-2011-0027-0001  


Retrospective Regulatory Review Under E.O. 13563 


Document: BIS-2011-0027-0008  


011 Comment by Borderview International 


 


Submitter Information 
Name: Joel D VanderHoek 


Organization: Borderview International 


 


General Comment 
BIS should clarify in the regulations that it accepts documents with electronic signatures with 


export license application submissions via SNAP-R. This would bring BIS into compliance with 


the Federal E-SIGN Law, as well as the Government Paperwork Elimination Act. An example 


might be a Form BIS-711 (End User Statement) that is required to be completed by the Ultimate 


Consignee on an export, and signed. In such a case, the BIS-711 should be allowed to be 


electronically signed by the Ultimate Consignee, using an electronic signature service such as 


DocuSign.  


 


According to Federal law, such signatures are not to be "As far as I understand, Electronic 


Signatures are "not to be denied legal effect, validity or enforceability", as provided on the White 


House's website (at http://www.whitehouse.gov/omb/fedreg_gpea2/): 


 


The Government Paperwork Elimination Act (GPEA) requires Federal agencies, by October 21, 


2003, to provide individuals or entities the option to submit information or transact with the 


agency electronically and to maintain records electronically when practicable. GPEA specifically 


states that electronic records and their related electronic signatures are not to be denied legal 


effect, validity, or enforceability merely because they are in electronic form. It also encourages 


Federal government use of a range of electronic signature alternatives. 


 



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0008






January 29, 2012


Regulatory Policy Division


Bureau of Industry and Security, Room 2099B


U.S. Department of Commerce


Washington D.C. 20230


Subject: RIN 0694-XA37
Retrospective Regulatory Review Under E.O. 13563
License Conditions:  Review, Guidelines, Publication


Thank you for providing an opportunity to submit suggestions for clarifying, streamlining or 
improving existing U.S. export regulations.  This letter proposes the creation of a joint 
Government and industry led effort charged with conducting a comprehensive review of a key 
but historically overlooked aspect of the export license process – i.e. the license conditions
imposed by BIS which pave the way for individual approvals.  The goal would be to publish in 
Part 750:  Application Processing, Issuance and Denial of the Export Administration Regulations 
(EAR) a standard set of license conditions along with general guidelines on how and when
particular conditions are to be imposed.  I believe that the result of this effort, when published, 
would improve the license process by adding transparency, clarity and potentially more 
uniformity and consistency to what has been to this time a rather opaque process.  


In my twenty plus years of export control/compliance experience both inside and outside the 
Government, I have been both the sender and receiver of license conditions.  Many were devised 
during the Cold War and may not have kept pace with present day challenges.  On numerous 
occasions I witnessed the imposition of conflicting, overlapping, unnecessary, and sometimes 
unenforceable conditions.  I’ve seen inimical, nonsensical, and/or otherwise annoyance type
conditions along with those that legitimately safeguard our nation.  I’ve witnessed the imposition 
of burdensome reporting requirements and suffered through many an implementation feeling that 
the time and expense of pulling together the data was in many instances a costly and generally 
wasted effort.  


Some of this can’t be helped and there may be good reason or benefit behind it, but the overall 
process suffers from a lack of transparency.  Exporters aren’t typically informed of the 
conditions until the end of a 30-45 day licensing process.  And with deadlines approaching they 
are faced with a stark choice – accept the entire set of conditions as an almost fait accompli (no
matter how onerous or potentially misplaced one or more may be) or seek redress and face 
delays of unknown duration which could negatively impact the manufacturer, the exporter and/or 
their customer’s bottom line.







For me the solution appears simple:  Publish a standard set of license conditions along with 
general guidelines on their imposition.  However, prior to publication review the current list with 
an eye towards retiring those that are ineffective, unenforceable, or otherwise no longer 
applicable; revise those that remain appropriate with updates and/or edits to simplify or 
streamline their focus and/or application; and/or create new conditions to address modern 
challenges (if/as necessary).  


Adoption of this course of action will add transparency to an important aspect of the licensing 
process, renew and/or refresh the terms by which transactions can be safeguarded, and help 
expedite and streamline the license issuance process.  I urge BIS to consider this proposal on its 
merits for the benefit of the entire U.S. exporting community and its customers.  I will be happy 
to discuss this proposal, provide additional information or answer specific questions.  Thank you 
again for your interest and for this opportunity to be heard.


Regards,


Andrew Parr
Export Control/Compliance Practitioner
Arlington, Virginia 22201


(703) 622-5175
Ajparr2010@gmail.com
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January 29, 2012


Regulatory Policy Division


Bureau of Industry and Security, Room 2099B


U.S. Department of Commerce


Washington D.C. 20230


Subject: RIN 0694-XA37
Retrospective Regulatory Review Under E.O. 13563
Entity List:  Enhance “Bad Actor” Identification


Thank you for providing an opportunity to submit suggestions for clarifying, streamlining or 
improving existing U.S. export regulations.  This letter requests BIS to publish more complete 
and/or detailed address information on each of the entities that it sanctions in Supplement 4 to 
Part 744 of the EAR.  At a minimum it would be helpful for exporters to know the city and state 
of the party– if the actual street address is not available or otherwise not suitable for publication.


Thankfully, this is a relatively minor issue for BIS.  Over 90% of the current listings (including 
most if not all of the more recent additions) already publish city and/or state identifiers (if not the 
actual street address).  However, for a relatively small and typically older subset this information 
is not in the public domain; and therefore, positive identification is not always assured.  Positive 
identification of the “bad actors” is essential to prevent unauthorized transactions or to clear 
legitimate businesses or persons which have similar names.


The issues surrounding the positive identification of U.S. Government sanctioned parties are 
more acute in other Agencies such as:  Treasury’s OFAC specially designated parties and State’s 
debarred parties.  In addition to updating the small set of BIS entities for whom complete address 
information is not currently available, I would ask BIS to encourage other Agencies to match the 
level of information that BIS makes public.  


Regards,


Andrew Parr
Export Control/Compliance Practitioner
Arlington, Virginia 22201


(703) 622-5175
Ajparr2010@gmail.com
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February 1, 2012 
 
Sent via email 
 
Regulatory Policy Division  
Bureau of Industry and Security (BIS) 
Room 2099B  
U.S. Department of Commerce  
14th St. and Pennsylvania Ave. NW 
Washington, DC 20230 
 
Re:  Retrospective Regulatory Review Under E.O. 13563 
 
Federal Register / Vol. 76, No. 151 / Friday, August 5, 2011 / Notice of Inquiry 
 
RIN 0694-XA37 
 
Dear Sir or Madam: 
 
TechAmerica would like to thank the Department of Commerce for the opportunity to 
comment on this retrospective review of portions of the Export Administration 
Regulations, Chemical Weapons Convention Regulations, Additional Protocol 
Regulations, and National Defense Industrial Base Regulations to determine how they 
might be clarified or streamlined to be more effective or less burdensome.  Our 
comments listed below attempt to provide (1) a description of the issue; (2) cost or 
economic impact; (3) proposed solutions; and (4) where applicable, rules of other 
countries that are well designed. 


  
In today’s challenging economic environment, global companies are structuring 
transactions, negotiations, sourcing models and outsourcing models in global supply 
chains to mitigate economic and business disruption risks.   Global supply chains require 
our member companies to maximize process standardization, consistent application of 
policies, procedures and processes on a global scale to ensure that their sourcing and 
customer supply models prevent value leakage to the company and optimize supply chain 
visibility and security. 


 







Part 740 License Exceptions 
 
740.10(b)(3) 
 
Description: Overall, License Exception RPL is beneficial to the U.S. High Tech 
industry but the structure of the license exception regulation is unduly complex, overlaps 
to 740.9 TMP License Exception and is inconsistent and unclear in definition and 
coverage to make its use in a global supply chain feasible.   


“Replacements for defective or unacceptable U.S.-origin equipment. (i) Subject to the 
following conditions, commodities or software may be exported or reexported to replace 
defective or otherwise unusable (e.g., erroneously supplied) items.” 


Proposed solution:  The language in this citation would benefit from (a) greater clarity; 
(b) fewer carve outs by Country Group; and (c) the addition of export/re-export scenarios. 
Additionally, consistent Commerce interpretation and administrative guidelines in the use 
of this license exception is needed.  Critical definitions of the conditions and nature of the 
goods “unacceptable” and “erroneously supplied” should be clarified and expanded to 
cover “short shipments” of controlled parts and components.  Today Licensing Officers 
frequently advise that use of RPL is not available for a “short shipment” shipping error 
but is available for a wrong part shipping error for items that would normally ship with 
the higher level product or system and be licensed with the system.  Based upon the 
global supply chain for technology products the current language (U.S.-origin) makes 
license exception RPL unusable.  In order to make License Exception RPL usable, this 
US-origin requirement should either be modified or completely removed.   


Economic impact: In the semiconductor manufacturing industry, many individual items 
are controlled based upon Reasons for Control such as NS, NP, and CB.  There is the 
chance that an EAR 99 or AT controlled system may contain many 2B350 and 2B230 
items within it.  This section of license exception RPL should also include a condition 
that allows use of RPL when one of these items is left out of the system during 
manufacturing.  As of now, companies have to submit an IVL application and wait 4 to 6 
weeks to obtain the IVL in order to replace the system.  This delay in issuing a license 
due to the restrictive nature of RPL can put revenue recognition for a high value system 
at risk without providing substantive benefit to enhanced national security for the U.S., as 
the part would have been authorized under the original export license exception or EAR 
99.  


Part 752   Special Comprehensive License 


Description:    The Special Comprehensive License is the most rigorous for 
qualification, licensing process and oversight by BIS and has the greatest administrative 
burden for the license holder, license consignees and end users.  Until December, 2011 







the license still required the submission of multiple multi-copy forms on carbon paper 
created on typewriters.  The regulations governing the license with the highest visibility, 
oversight and control by the U.S. Government have not implemented regulatory changes 
since 1998 to align the regulations with current practices.  Areas of the Special 
Comprehensive License program that could benefit from greater regulatory clarity, less 
administrative burden and greater return on resource and compliance efforts to special 
comprehensive license holders and consignees are: 


752.2: Eligible Activities:  Enhance activities authorized under SCL to include 
manufacturing and expand foreign sourcing coverage. 


752.3:  Eligible Items:   Currently, certain commodities controlled for Missile 
Technology, Chemical/Biological Warfare, and Short Supply, as well as other non-
National Security controlled items are not allowed to be approved on the SCL.   Items 
controlled for nuclear non-proliferation can be approved on the SCL on a case by case 
basis.  Many parts utilized in the manufacture of semiconductors are controlled under 
these “reasons for control” but the end use is for the manufacture of commercial 
semiconductors.    In addition, many of the items approved for the Validated End User 
program for The People’s Republic of China are limited or even prohibited from the 
SCL.  These commodities should not be restricted for SCL coverage as SCL provides the 
greatest visibility and access to the supply chain structure and end users to the US 
Government, and SCLs are issued to companies with demonstrated compliance programs.  


752.10 Changes to the SCL:  Multiple forms to make small changes or edits, including 
removing an end user or small changes to the name of the consignee or end user are 
unduly burdensome.   These changes should be reportable by the license holder without 
requiring modification to the license due to extended processing times and inability to get 
simple modifications through the review process timely.  This includes simple 
amendments including extension of validity periods requiring full interagency review.       


Cost or economic impact:  The time and economic costs of the mandatory Internal 
Control Program subject to system review by BIS and the rigorous compliance 
requirements that require additional interfaces, logic and decision trees to be programmed 
into a global trade management system, self-audits, training and license administration 
diminish the benefit of the SCL license when logical commodities common in equipment 
are restricted from coverage on the SCL.   The effort to manage the gaps and obtain 
licenses for non-SCL eligible items adds to the management and administrative burden of 
the program. 


Proposed Solution:  Amend the restrictions that prohibit the inclusion of these exempted 
ECCNs in non-maintained regulations to be covered on a case by case basis based on end 







use and controls implemented by the Special Comprehensive License holder and 
consignees.  


Other countries’ solutions:  Other bulk license regimes allow these same commodities 
on their bulk licenses with shorter processing times and less intensive interagency review 
with pre-qualified license holders and consignees. 


Validated End User (VEU) 


The VEU program should be expanded to include Taiwan (Republic of China), Singapore 
and other countries that have demonstrated willingness to implement a robust export 
control program instead of disadvantaging them with a more restrictive license 
environment. 


  
****************************************************************** 
 
TechAmerica would like to thank the Department of Commerce for the opportunity to 
provide comments on the Retrospective Review. 
 
Sincerely, 


 


Ken Montgomery 
Vice President, International Trade Regulation 
TechAmerica 








PUBLIC SUBMISSION  


Docket: BIS-2011-0027  


Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563 


Comment On: BIS-2011-0027-0001  


Retrospective Regulatory Review Under E.O. 13563 


Document: BIS-2011-0027-0011  


015 Comment by Institute of Makers of Explosives 


 


Submitter Information 
Name: Lon Dimitrios Santis 


Organization: Institute of Makers of Explosives 


 


General Comment 
IME is the safety and security association for the commercial explosives industry. Our members 


manufacture explosives that are exported under the EAR. IME supports the regulatory review but 


cautions against making changes to ECCNs 1C018 and 1C992 without careful consideration. 


About ten years ago, IME worked with BXA and DTRA to revise the decriptions of these two 


EAR items. These revisions have proven to work well for all parties involved. 


 



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0011
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Service Bulletin 737–53A1166, dated June 
30, 1994; Boeing Service Bulletin 737– 
53A1166, Revision 1, dated May 25, 1995; or 
Part 6 of the Accomplishment Instructions of 
Boeing Alert Service Bulletin 737–53A1166, 
Revision 2, dated May 25, 2006; constitutes 
terminating action for the inspections 
required by this AD. 


(1) Installation of the preventative 
modification. 


(2) Replacement of the cracked chord and 
installation of the preventative modification. 


Alternative Methods of Compliance 
(AMOCs) 


(s)(1) The Manager, Seattle Aircraft 
Certification Office (ACO), FAA, has the 
authority to approve AMOCs for this AD, if 
requested using the procedures found in 14 
CFR 39.19. In accordance with 14 CFR 39.19, 
send your request to your principal inspector 
or local Flight Standards District Office, as 
appropriate. If sending information directly 
to the manager of the ACO, send it to the 
attention of the person identified in the 
Related Information section of this AD. 
Information may be e-mailed to: 9-ANM- 
Seattle-ACO-AMOC-Requests@faa.gov. 


(2) Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the local flight standards district office/ 
certificate holding district office. 


(3) An AMOC that provides an acceptable 
level of safety may be used for any repair 
required by this AD if it is approved by the 
Boeing Commercial Airplanes Organization 
Designation Authorization (ODA) that has 
been authorized by the Manager, Seattle ACO 
to make those findings. For a repair method 
to be approved, the repair must meet the 
certification basis of the airplane, and the 
approval must specifically refer to this AD. 


(4) AMOCs approved for AD 95–12–17 are 
approved as AMOCs for the corresponding 
provisions of this AD. 


(5) For airplanes identified in tables 2, 3, 
and 5 of paragraph 1.E., ‘‘Compliance’’ of 
Boeing Alert Service Bulletin 737–53A1166, 
Revision 2, dated May 25, 2006: The 
Manager, Seattle ACO, approves the 
inspection methods, thresholds, and 
repetitive intervals therein as an AMOC for 
the inspections of Structurally Significant 
Items (SSIs) F–29A and F–29B required by 
paragraphs (g) and (h) of AD 2008–08–23, 
Amendment 39–15477 (Boeing 737–100/200/ 
200C Supplemental Structural Inspection 
Document (SSID) D6–37089, Revision E, 
dated May 1, 2007), and paragraphs (g) and 
(h) of AD 2008–09–13, Amendment 39– 
15494 (Boeing 737–400/500/600 SSID D6– 
82669, dated May 1, 2007). This approval 
applies only to SSIs F–29A and F–29B of the 
applicable SSID and only for the portions of 
the BS 727 outer chord that have been 
inspected or that have been repaired or 
modified in accordance with Boeing Alert 
Service Bulletin 737–53A1166, Revision 2, 
dated May 25, 2006. All provisions of ADs 
2008–08–23 and 2008–09–13 that are not 
specifically referenced in this paragraph 
remain fully applicable and must be done. If 
operators request this AMOC, they must 
revise their FAA-approved maintenance or 
inspection program to incorporate the 
alternative inspections in this paragraph. 


Related Information 
(t) For more information about this AD, 


contact Alan Pohl, Aerospace Engineer, 
Airframe Branch, ANM–120S, FAA, Seattle 
ACO, 1601 Lind Avenue, SW., Renton, 
Washington 98057–3356; phone: (425) 917– 
6450; fax: (425) 917–6590; e-mail: 
alan.pohl@faa.gov. 


(u) For service information identified in 
this AD, contact Boeing Commercial 
Airplanes, Attention: Data & Services 
Management, P.O. Box 3707, MC 2H–65, 
Seattle, Washington 98124–2207; telephone 
206–544–5000, extension 1; fax 206–766– 
5680; e-mail me.boecom@boeing.com; 
Internet https://www.myboeingfleet.com. You 
may review copies of the referenced service 
information at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington. For information on the 
availability of this material at the FAA, call 
425–227–1221. 


Issued in Renton, Washington, on July 26, 
2011. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. 2011–19904 Filed 8–4–11; 8:45 am] 


BILLING CODE 4910–13–P 


DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 


15 CFR Chapter VII 


[Docket No. 110711380–1379–01] 


RIN 0694–XA37 


Retrospective Regulatory Review 
Under E.O. 13563 


AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Notice of inquiry. 


SUMMARY: The Bureau of Industry and 
Security (BIS), Department of 
Commerce, is currently engaged in the 
Export Control Reform Initiative, which 
will fundamentally reform the U.S. 
export control system. Retrospective 
review of the regulations administered 
by BIS is an essential aspect of the 
Export Control Reform Initiative. In 
addition to this effort, and pursuant to 
President Obama’s direction in 
Executive Order 13563, BIS is 
conducting a retrospective review of 
portions of the Export Administration 
Regulations, Chemical Weapons 
Convention Regulations, Additional 
Protocol Regulations, and National 
Defense Industrial Base Regulations to 
determine how they might be clarified 
or streamlined to be more effective or 
less burdensome. Through this notice of 
inquiry, BIS seeks public comments on 
how it should undertake its 
retrospective review of regulations. 


DATES: Comments must be received by 
BIS no later than February 1, 2012. 
ADDRESSES: Comments may be 
submitted to the Federal rulemaking 
portal (http://www.regulations.gov). The 
regulations.gov ID for this notice of 
inquiry is: BIS–2011–0027. In order to 
maximize the open exchange of ideas, 
BIS strongly encourages comment 
submission through regulations.gov. 
However, comments may also be 
submitted via e-mail to 
publiccommments@bis.doc.gov or on 
paper to Regulatory Policy Division, 
Bureau of Industry and Security, Room 
2099B, U.S. Department of Commerce, 
Washington, DC 20230. Please refer to 
RIN 0694–XA37 in all comments and in 
the subject line of e-mail comments. All 
comments (including any personally 
identifying information) will be made 
available for public inspection and 
copying. 
FOR FURTHER INFORMATION CONTACT: 
Hillary Hess, Director, Regulatory Policy 
Division, Office of Exporter Services, 
Bureau of Industry and Security at 202– 
482–2440 or rpd2@bis.doc.gov. 
SUPPLEMENTARY INFORMATION: 


Executive Order 13563 
On January 18, 2011, President Barack 


Obama issued Executive Order 13563, 
affirming general principles of 
regulation and directing government 
agencies to improve regulation and 
regulatory review. Among other things, 
the President stressed the need for the 
regulatory system to allow for public 
participation and an open exchange of 
ideas, as well as promote predictability 
and reduce uncertainty. The President 
also emphasized that regulations must 
be accessible, consistent, written in 
plain language, and easy to understand. 
As part of its ongoing effort to ensure 
that its regulations are clear, effective, 
and up-to-date, BIS is issuing this notice 
of inquiry soliciting public comments 
on its existing and proposed rules, with 
the exception of those rules related to 
the Export Control Reform Initiative, as 
described below. BIS requests that 
comments on rules related to export 
control reform be submitted in response 
to those specific rules and notices rather 
than to this broader notice of inquiry, 
which pertains to other aspects of the 
Export Administration Regulations and 
to the Chemical Weapons Convention 
Regulations, the Additional Protocol 
Regulations, and National Security 
Industrial Base Regulations. 


The Export Control Reform Initiative 
In August 2009, the President directed 


a broad-based interagency review of the 
U.S. export control system with the goal 
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of strengthening national security and 
the competitiveness of key U.S. 
manufacturing and technology sectors 
by focusing on current threats and 
adapting to the changing economic and 
technological landscape. The review 
determined that the current export 
control system is overly complicated, 
contains too many redundancies, and, 
in trying to protect too much, 
diminishes our ability to focus our 
efforts on the most critical national 
security priorities. As a result, the 
Administration began the Export 
Control Reform Initiative, which will 
fundamentally reform the U.S. export 
control system. The Export Control 
Reform Initiative is designed to enhance 
U.S. national security and strengthen 
the United States’ ability to counter 
threats such as the proliferation of 
weapons of mass destruction. The 
Administration determined that 
fundamental reform is needed in each of 
the export control system’s four 
component areas: transformation to a 
single control list, a single licensing 
agency, a single information technology 
system, and a single primary 
enforcement coordination agency. The 
Administration is implementing the 
reform in three phases. The first two 
phases involve short- and medium-term 
adjustments to the current export 
control system, with a focus on 
establishing harmonized control lists 
and processes among the Departments 
of Commerce, State, and the Treasury, to 
the extent practicable, in order to build 
toward the third phase of the single 
control list, licensing agency, 
information technology system, and 
enforcement coordination agency. 
Under this approach, new criteria for 
determining what items need to be 
controlled and a common set of policies 
for determining when an export license 
is required will be implemented. The 
control list criteria will be based on 
transparent rules, which will reduce the 
uncertainty faced by our allies, U.S. 
industry, and its foreign partners, and 
will allow the government to erect 
higher walls around the most sensitive 
items in order to enhance national 
security. 


On December 9, 2010, BIS issued a 
proposed rule (75 FR 76653) describing 
the proposed new License Exception 
Strategic Trade Authorization (STA) 
that will be an initial step in the Export 
Control Reform Initiative. License 
Exception STA will authorize, with 
conditions, the export, reexport and 
transfer (in-country) of specified items 
to destinations that pose relatively low 
risk of unauthorized uses. To safeguard 
against reexports to destinations that are 


not authorized under License Exception 
STA, it will impose notification and 
consignee statement requirements on 
these transactions. Also on December 9, 
BIS issued an Advance Notice of 
Proposed Rulemaking (75 FR 76664) 
soliciting public comments on how the 
descriptions of items on the Commerce 
Control List (CCL) could be clarified and 
made more ‘‘positive’’ in the sense of 
using objective parameters rather than 
subjective criteria to determine the 
items’ classifications, which in turn 
determine license requirements. This 
notice also sought public comments on 
‘‘tiering’’ items in a manner consistent 
with the control criteria the 
Administration has developed as part of 
the reform effort: The degree to which 
an item provides the United States with 
a critical, substantial, or significant 
military or intelligence advantage; and 
the availability of that item outside 
certain groups of countries. The 
Department of State’s Directorate of 
Defense Trade Controls published 
requests for comment on revisions to the 
U.S. Munitions List on December 10, 
2010 (75 FR 76930). 


BIS received numerous comments on 
the proposed License Exception STA 
and the CCL notice, most of them 
detailed, thoughtful, and technically 
expert. BIS issued the final rule 
implementing License Exception STA 
on June 16, 2011 (76FR 35276) having 
benefited significantly from such public 
participation, and anticipates that the 
continuing effort to coordinate, 
simplify, and harmonize export controls 
across agencies will be similarly 
informed by public response to the 
notice. 


A core proposal intended to bring 
about the initiative’s national security 
objectives is to transfer jurisdiction over 
less significant defense articles, 
principally generic parts and 
components, that are controlled by the 
regulations administered by the State 
Department to the export control 
regulations administered by the 
Commerce Department, which are more 
capable of having controls tailored to 
the significance of the item and the 
degree of risk associated with its export 
to different groups of countries. This 
plan will advance the national security 
objectives of export control reform by 
allowing for greater interoperability 
with our NATO partners and other close 
allies and also will strengthen the 
industrial base by removing incentives 
for foreign companies to design out or 
avoid US-origin content. This plan will 
also significantly reduce the licensing 
and other collateral burdens on 
exporters and the government while at 
the same time harmonizing the system 


to allow for the eventual creation of a 
single list of controlled items 
administered by a single licensing 
agency. (See ‘‘Proposed Revisions to the 
Export Administration Regulations 
(EAR): Control of Items the President 
Determines No Longer Warrant Control 
Under the United States Munitions List 
(USML),’’ published on July 15, 2011 
(76 FR 41958).) 


In the coming months, the agencies 
involved in the Export Control Reform 
Initiative will continue the regulatory 
modifications necessary to harmonize 
export control lists and definitions, 
which will involve issuing a number of 
proposals. This effort will draw heavily 
on the resources of those agencies, but 
it will require the efforts of members of 
the public as well, who take time from 
their normal duties to review proposals 
and submit comments. 


Export Administration Regulations 
The Export Control Reform Initiative 


is BIS’s top priority, and as noted above, 
BIS requests that submission of reform- 
related comments be directed toward 
each specific proposal as it is published 
rather than as part of a general response 
to this notice of inquiry. Many key 
aspects of the EAR—which items are 
subject to the EAR and when they 
require licenses to which destination— 
will be addressed substantively by the 
Export Control Reform Initiative. In this 
notice of inquiry, BIS seeks comments 
on aspects of the EAR that are not 
immediately affected by the reform 
initiative and that could be clarified or 
streamlined to be more effective or less 
burdensome. 


Controls imposed by the EAR protect 
the national security and advance the 
foreign policy interests of the United 
States, creating a necessary licensing 
burden. This necessary licensing burden 
entails an equally necessary compliance 
burden. BIS seeks comments identifying 
any unnecessary compliance burden 
caused by rules that are unduly 
complex, outmoded, inconsistent, or 
overlapping, and comments identifying 
ways to make any aspect of the EAR 
more effectively protect the national 
security or advance the foreign policy 
interests of the United States. 


Chemical Weapons Convention 
Regulations 


The Chemical Weapons Convention 
Regulations (15 CFR parts 710 through 
729) (CWCR) implement certain 
obligations of the United States under 
the Convention on the Prohibition of the 
Development, Production, Stockpiling 
and Use of Chemical Weapons and on 
Their Destruction, known as the CWC or 
Convention. 
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Additional Protocol Regulations 


The Additional Protocol Regulations 
(15 CFR parts 781 through 786) (APR) 
implement certain obligations of the 
United States under the Protocol 
Additional to the Agreement Between 
the United States of America and the 
International Atomic Energy Agency 
Concerning the Application of 
Safeguards in the United States of 
America, known as the Additional 
Protocol. These obligations relate to 
nuclear fuel cycle-related activities. 


National Security Industrial Base 
Regulations 


The National Security Industrial Base 
Regulations (15 CFR 700 through 705) 
include the Defense Priorities and 
Allocations System, Reporting of Offsets 
Agreements in Sales of Weapon Systems 
or Defense-Related Items to Foreign 
Countries or Foreign Firms, and Effect 
of Imported Articles on the National 
Security. Because the rules regarding 
reporting of offsets agreements were 
recently revised (74 FR 68136), BIS is 
not soliciting comments on 15 CFR part 
701 with this notice of inquiry. BIS also 
published a proposed rule regarding the 
Defense Priorities and Allocations 
System Regulations (75 FR 32122) and 
has yet to publish a final rule. BIS is not 
soliciting comments on 15 CFR part 700 
with this notice of inquiry. 


Public Comments 


With respect to improving existing 
rules or eliminating outmoded ones, BIS 
would like to receive comments that are 
as specific and well-supported as 
possible. Helpful comments will 
include a description of a problem or 
concern, available data on cost or 
economic impact, and a proposed 
solution. BIS also welcomes comments 
on rules the public considers effective 
or well designed. BIS is also interested 
in information on foreign countries’ 
implementation of export controls. In 
the interest of fostering open exchange, 
BIS encourages those interested in 
submitting comments to peruse those 
already posted on regulations.gov. 


Dated: August 1, 2011. 


Kevin J. Wolf, 
Assistant Secretary for Export 
Administration. 
[FR Doc. 2011–19947 Filed 8–4–11; 8:45 am] 


BILLING CODE 3510–33–P 


COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Parts 1, 23, and 39 


RIN 3038–AD51 


Customer Clearing Documentation and 
Timing of Acceptance for Clearing; 
Correction 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Notice of proposed rulemaking; 
Correction. 


SUMMARY: This document corrects 
incorrect text published in the Federal 
Register of August 1, 2011, regarding 
Customer Clearing Documentation and 
Timing of Acceptance for Clearing. 


FOR FURTHER INFORMATION CONTACT: John 
C. Lawton, Deputy Director and Chief 
Counsel, 202–418–5480, 
jlawton@cftc.gov, or Christopher A. 
Hower, Attorney-Advisor, 202–418– 
6703, chower@cftc.gov, Division of 
Clearing and Intermediary Oversight, 
Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street, NW., Washington, DC 
20581. 


SUPPLEMENTARY INFORMATION: In FR Doc. 
2011–19365 appearing on page 45737 in 
the Federal Register issue of Monday, 
August 1, 2011, the following 
corrections are made: 


§ 1.72 [Corrected] 


On page 45737, in the left column, in 
§ 1.72(e), the text ‘‘Prevents compliance 
with the time frames set forth in 
§ 1.73(a)(9)(ii), § 23.609(a)(9)(ii),’’ is 
corrected to read, ‘‘Prevents compliance 
with the time frames set forth in 
§ 1.74(b), § 23.610(b),’’. 


§ 23.608 [Corrected] 


On page 45737, in the middle column, 
in § 23.608(e), the text ‘‘Prevents 
compliance with the time frames set 
forth in § 1.73(a)(9)(ii), 
§ 23.609(a)(9)(ii),’’ is corrected to read, 
‘‘Prevents compliance with the time 
frames set forth in § 1.74(b), 
§ 23.610(b),’’. 


Dated: August 1, 2011. 


David A. Stawick, 
Secretary of the Commission. 
[FR Doc. 2011–19874 Filed 8–4–11; 8:45 am] 


BILLING CODE P 


DEPARTMENT OF HOMELAND 
SECURITY 


Coast Guard 


33 CFR Part 167 


[Docket No. USCG–2005–21650] 


Port Access Route Study: In the 
Waters of Montauk Channel and Block 
Island Sound 


AGENCY: Coast Guard, DHS. 
ACTION: Notice of availability of 
Preliminary Study Recommendations 
with request for comments. 


SUMMARY: The Coast Guard announces 
the availability of Preliminary Study 
Recommendations of a Port Access 
Route Study evaluating the continued 
applicability of and the need for 
modifications to the current vessel 
routing measures in the Waters of 
Montauk Channel and Block Island 
Sound. The goals of the study are to 
help reduce the risk of marine casualties 
and increase vessel traffic management 
efficiency in the study area. Preliminary 
recommendations indicate that marine 
transportation safety would be 
enhanced through modifications to the 
existing vessel routing systems. The 
Coast Guard solicits comments on the 
preliminary recommendations 
presented in this document so we can 
complete our Port Access Route Study. 
DATES: Comments and related material 
must either be submitted to our online 
docket via http://www.regulations.gov 
on or before October 4, 2011 or reach 
the Docket management facility by that 
date. 
ADDRESSES: You may submit comments 
identified by docket number USCG– 
2005–21650 using any one of the 
following methods: 


(1) Federal eRulemaking Portal: 
http://www.regulations.gov. 


(2) Fax: 202–493–2251. 
(3) Mail: Docket Management Facility 


(M–30), U.S. Department of 
Transportation, West Building Ground 
Floor, Room W12–140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590– 
0001. 


(4) Hand delivery: Same as mail 
address above, between 9 a.m. and 
5 p.m., Monday through Friday, except 
Federal holidays. The telephone number 
is 202–366–9329. 


To avoid duplication, please use only 
one of these four methods. See the 
‘‘Public Participation and Request for 
Comments’’ portion of the 
SUPPLEMENTARY INFORMATION section 
below for instructions on submitting 
comments. 
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RIN-0694-XA37
February1, 2012


Semiconductor Industry Association Comments on
Retrospective Regulatory Review Under E.O. 13563


The Semiconductor Industry Association (“SIA”) is the premier trade association
representing the U.S. semiconductor industry. SIA is made up of over 60 companies that
account for nearly 90 percent of the semiconductor production of this country. SIA
members are America’s top exporting industry, with 82 percent of their sales outside the
United States; accordingly, access to growing markets is critical for the viability of the
industry.


SIA is pleased to submit the following comments in response to the request for
public comments issued by the U.S. Department of Commerce’s Bureau of Industry and
Security (“BIS”) on how the agency should undertake the retrospective review of its
regulations.1


SIA understands that the BIS is particularly interested in comments directed at
improving the wording, requirements and overall structure of the Export Administration
Regulations (“EAR”). For most SIA member companies, streamlining and improving
export controls can best be achieved through policy changes. Hence, SIA’s comments
below are targeted at such policy changes.


I. Establishment of Intra-Company Transfer License Exception


Establishment of a streamlined intra-company transfer license exception that is
integrated with an exporter’s internal control program would greatly facilitate legitimate
trade while still protecting national security interests.


SIA member companies operate globally and must contend with repetitive and
substantial case-by-case export licensing requirements on an intra-company basis for
exports of products, equipment and technology to foreign subsidiaries, suppliers and
vendors. Properly structured, an intra-company transfer license exception, including
deemed exports, could create a simplified but more effective holistic control system,
rather than relying on a transactional approach. To be viable, such a license exception
would have to be less onerous and complicated than the current transaction-by-
transaction licensing burden.


SIA has long maintained that such an intra-company transfer license exception
can be both workable and effective. See SIA comments at Attachment 1.


1
Retrospective Regulatory Review Under E.O. 13563: Notice of Inquiry, 76 Fed. Reg. 47,527 (Aug. 5,


2011) (“Notice of Inquiry”).







2


II. Creation of a Bulk Deemed Export License


With research and manufacturing facilities spanning the globe, SIA member
companies employ large numbers of foreign nationals. In addition, with foreign students
at U.S. universities representing over half of masters and over seventy percent of PhD
graduates in semiconductor-related fields, foreign nationals comprise a major segment of
the pool of prospective employees for U.S. high technology companies.


A single license application should identify the applicable technologies, training,
internal control and reporting procedures for all foreseeable deemed exports. Once such
a license is approved, it should be possible for individual foreign nationals to be added to
the license merely by having BIS scrutinize the relevant information pertaining to that
individual.


At minimum, in the absence of an appropriate intra-company transfer license
exception, the creation of a bulk deemed export license would provide significant
benefits to exporters. It would eliminate the burdensome and unnecessary duplication of
time and effort currently associated with the submission of numerous deemed export
licenses for the same business venture, while maintaining the appropriate requirement
that every foreign national be carefully vetted before being granted access to sensitive
information.


III. Improvements to License Exception STA


License Exception STA has the potential to be very helpful to the
U.S. semiconductor industry if certain modifications could be implemented. In
particular, China should be made an eligible destination for this License Exception. The
China market represents the largest single country market in the world for
semiconductors. Moreover, during the last decade China's semiconductor market growth
has far exceeded that of the rest of the world. The China market is much too extensive
and diverse to be wholly excluded from the STA License Exception.


The Commerce Department should adopt measures to make License Exception
STA available to all reliable users in China. See Attachment 1 for further SIA comments.


IV. Mandated Deadline for Decision on Deemed Export License Application


Currently, the BIS has no firm deadline for acting on deemed export license
applications. Accordingly, applicants may have to wait several months for resolution of
such applications. Such delays can cause hardships to companies seeking both to comply
with the EAR and advance their commercial interests via development of sensitive
technologies.


SIA recommends that the EAR be amended to include a provision requiring that
the BIS rule on any deemed export license request within 30 days of the license request’s
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submission. Recognizing that in certain circumstances the BIS may need extra time to
resolve particularly complicated matters, the decision date for the license request could
be extended to no later than the date 45 days after the license request was submitted, but
only if the BIS (i) provides notice to the applicant that such is the case, and (ii) indicates
the specific reasons why the delay is required.


Such a provision should provide greater predictability to the current license
process.


V. The Appropriate Control Status of Integrated Circuits


The control of integrated circuits should be made consistent with their inherent
characteristics and integrated circuits should be subject to control only when they are
defined with particularity or they are “specially designed” for the item into which they
are incorporated. In summary, SIA has maintained:2


 All integrated circuits are necessarily components and so
should be controlled exclusively as components on the
EAR;


 Only application-specific integrated circuits (“ASICs”)
should be controlled;


 Export controls on ASICs should be limited only to those
ASICs associated directly with the controlled element of an
end item enumerated on the EAR; and


 As it pertains to components, the definition of “specially
designed” contained in the EAR should be given a clear
and common sense meaning and should be aligned with the
definition of that term provided by the State Department in
its December 2010 Advanced Notice of Proposed
Rulemaking.3


Adoption of these measures would greatly not only benefit the U.S.
semiconductor industry, but also enhance national security.


* * * * *


2
Letter from the Semiconductor Industry Association to Timothy Mooney Re: Proposed Revisions to


Export Administration Regulations, Comments of the Semiconductor Industry Association,
RIN 0694-AF17 (Sept. 13, 2011). (Attachment 2.)


3
Semiconductor Industry Association Comments on Proposed Revisions of U.S. Munitions List Category


VII, RIN 1400-AC 96 (Dec. 22, 2011). (Attachment 3.)
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SIA appreciates the opportunity to provide these comments on improvements to
the EAR and looks forward to continuing its cooperation with the U.S. Government on
this subject. Please feel free to contact the undersigned or SIA’s counsel, Clark
McFadden of Dewey & LeBoeuf LLP, if you have questions regarding these comments.


Cynthia Johnson
Co-Chair, SIA Trade Compliance Committee


David Rose
Co-Chair, SIA Trade Compliance Committee


Attachments
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PUBLIC SUBMISSION  


Docket: BIS-2011-0027  


Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563 


Comment On: BIS-2011-0027-0001  


Retrospective Regulatory Review Under E.O. 13563 


Document: BIS-2011-0027-0002  


001 Comment by BCA Integration and Compliance 


 


Submitter Information 
Name: Kathryn A Farmer 


Organization: BCA Export Integration and Compliance 


 


General Comment 
Suggestion to make the EAR easier to use: 


- Indent the Subsections. Use the same indent level scheme thorughout. 


- Include a Definition or Explanation of the different levels, for example:  


742.2 


   (a) 


      (1) 


         (i) 


            (B) 


- Allow for this type of formatting to be copied and pasted into a Word Document ....with the 


indents 


- This will help me interpret the sub-sub-sub sections of the sub-sub sections. 


 


Thanks for the opportunity to send in my suggestions. 


 



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0002
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Reform the Export Administration Regulations by Removing Burdensome and 


Pointless Requirements that U.S. Exporters Obtain an  “Import 


Certificate”  


 


 


 The Department of Commerce Export Administration Regulations (EAR) 


impose a  requirement that an “International Import Certificate” or a 


comparable document (IC) be obtained from the importer’s government 


before a wide range of exports may be licensed.  The case for lifting 


this burden  


from U.S. exporters was made in my November 14, 2011 statement to the 


President’s Export Council Subcommittee on Export Administration, a copy 


of which is attached to this submission. 


 


  


 


The main points are these: 


 


  


 


1. The IC is a relic of a post-World War II trade control cooperation 


mechanism that no longer exists.  Former partners of the United States no 


longer require their exporters to obtain an IC. 


 


  


 


2. The IC does not provide information or rights needed to enforce 


export controls. 


 


  


 


3. The EAR requirement that a signed original of the foreign 


government certificate be obtained demands time-consuming mail exchanges 


among the exporter, importer and government authorities. 


 


  


 


4. Where the EAR do not require an IC, they often require an end-user 


statement (EUS) containing  







representations and commitments from the customer with respect to the use 


and disposition of controlled goods.  An EUS, which does not involve the 


foreign government, could replace the IC. 
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November 2011


Memorandum to: The President’s Export Council
Subcommittee on Export Administration


From: Cecil Hunt, Wiltshire & Grannis LLP, Washington, D.C.


THE INTERNATIONAL IMPORT CERTIFICATE –
A BURDENSOME RELIC


Exporters and importers often bear the burden of obtaining an “international
import certificate,” (commonly abbreviated as “IC”) or some variant of such a
document. This document had its origin in measures taken by the United States and
other Western nations soon after World War II to limit trade to the East. I believe that
the IC has little, if any, usefulness in the existing international trade environment and
that other measures can better serve trade control needs. U.S. government agencies
should assess the need for ICs and work with other governments to eliminate or
reform this red-tape relic. The need for alternative documentation should also be
studied.


The IC basics are these: The exporter’s government may require the exporter
to obtain an IC certified by authorities in a cooperating importing country; the guts of
the document is a representation by the importer that it is importing described
commodities and will not reexport them without approval of the importer’s
government; the importer’s government certifies on the IC that this representation has
been made to it. The IC is then used by the exporter to obtain an export license.


The IC system originated in the 1940s when Western governments established a
cooperative East-West trade arrangement that included a “Coordinating Committee”
(“CoCom”) to administer a common control list and to coordinate permitted
exceptions to trade restrictions. The precise rationale for the IC system is now murky.
It does appear to have been designed to give the country of origin confidence that the
commodities would not improperly move beyond the cooperating importing country,
but to impart that confidence in a way that would not require the importer’s
government to limit its discretion or to acknowledge extraterritorial jurisdiction of the
exporter’s government. The IC system also provided for issuance of a “delivery
verification” (“DV”) upon request from the exporter’s authorities.


CoCom no longer exists, but at least some of its former member governments
continue to administer vestiges of the IC system, even if they do not require their
exporters to obtain an IC. The Department of Commerce still requires U.S exporters
to obtain an IC for many exports to these countries, and the United States has
established IC-type arrangements with several additional countries, including India and
the Peoples Republic of China.







President’s Export Council, Subcommittee on Export Administration, Page 2


Consider what a U.S. company goes through if an intended export is one that
requires an IC. The Department of Commerce regulations require that the exporter
receive a signed original of the IC before licensed goods can be shipped. A facsimile is
not acceptable, so electronic communication will not get the job done. The process
entails much back and forth. The customer must obtain and complete the blank form
prescribed by its authorities and insert product data supplied by the exporter in the
terms required by the export licensing agency. An authorized importer official must
sign the importer representation. The importer must submit the form (by mail) to its
authorities for a certifying signature and return (by mail) so that the IC can be sent
(after translation, if not in English) to the exporter (by international mail), who must
have the signed original IC in hand before exportation. A 2010 Paperwork Reduction
Act filing for renewal of OMB authorization for use of the IC estimated “time per
response” as sixteen minutes! It might well take less time than that for the customer to
decide to buy from a non-U.S. source!


There is another type of export control documentation that is more widely used
than the IC/DV system. Export control authorities in the United States and many other
countries often require some form of representations and assurances from end-users
with respect to the use and disposition of items to be authorized for export. Such
documentation can make a significant contribution to the authority and ability of the
exporter’s government to take legal action against diversion of controlled items.
Department of Commerce regulations accept such end-user statements for many
exports to countries that do not participate with the U.S. in a form of IC system. The
Commerce regulations call this document the “statement by ultimate consignee and
purchaser”, but the abbreviated term “end-user statement” (EUS) will be used here to
refer to any such export control document that, unlike the IC, does not have to be
acted upon by the customer’s government.


The Department of State has long used the IC in its control of Munitions List
items. To its credit, State’s Directorate of Defense Trade Controls has published notice
of a proposed end to its use of the IC as “duplicative and unnecessary” (76 FR 41438,
July 14, 2011). There has been no indication that the Department of Commerce is
considering a similar move. This is a good time for a comprehensive consideration of
eliminating or streamlining the IC/DV system.


The following are among the questions that should be addressed. Has the IC any
control or enforcement advantage over the end-user statement? For example, has an
IC ever been essential to a successful enforcement action or been invoked to obtain a
foreign government’s cooperation in dealing with an actual or threatened diversion?
How many governments that respond to U.S. requests for an IC require their own
exporters to obtain an IC or a comparable document for exportation? Even if the IC
system is not to be completely eliminated, what changes could be made to it and to
other export control documentation provisions to speed the process through use of
electronic means of communication and authentication of documents? If selective
requirement of an EUS can serve control objectives, why exclude its use in the
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exportation of controlled software and intangible technology? What justification is
there for broadly excluding destinations in the Americas from EUS requirements?


Standard customs entry documentation should provide the importer’s
authorities with information they can use if they wish to cooperate to achieve trade
control objectives shared with the exporter’s government. Such documentation is not
selectively applicable to U.S.-origin trade, and it can be provided at the port of entry
upon the completion of the transaction, rather than requiring that the customer make a
special submission at the outset to a possibly distant ministry office.


Intergovernmental consultation will be in order, given the origin of the IC system
in multilateral and bilateral governmental arrangements. These consultations could well
provide an opportunity to strengthen procedures for the exchange of information by
authorities as needed, but without imposing unnecessary documentation requirements
on business.


It would be very helpful if this Subcommittee were to examine these trade
documentation issues and, if it sees fit, report its findings to the President’s Export
Council. If the agencies involved decide to overhaul the IC system and related
requirements, the exporting community would doubtless share its experience and
concerns. Many export control reforms are currently underway; this should be added
to the list.





		002 Comment by Cecil Hunt

		002A Comment by Cecil Hunt



















PUBLIC SUBMISSION  


Docket: BIS-2011-0027  


Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563 


Comment On: BIS-2011-0027-0001  


Retrospective Regulatory Review Under E.O. 13563 


Document: BIS-2011-0027-0003  


003 Comment by Carley James Franklin 


 


Submitter Information 
Name: Carley James Franklin 


Organization: IT Security 


 


General Comment 
One of the comments that I would like to make is regarding the following type of wording in the 


EAR. This just one example that is fresh on my mind. 


It has to do with Category 5, Part 2, Note 4 and reads:  


Note 4: Category 5, Part 2 does not apply to items incorporating or using “cryptography” and 


meeting all of the following: 


a. The primary function or set of functions is not any of the following: 


1. “Information security”; 


2. A computer, including operating systems, parts and components therefor (sp); 


Etc…etc. 


 


This appears to be a double negative which tends to confuse the person who is classifying an 


item that contains encryption 


 



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0003






PUBLIC SUBMISSION  


Docket: BIS-2011-0027  


Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563 


Comment On: BIS-2011-0027-0001  


Retrospective Regulatory Review Under E.O. 13563 


Document: BIS-2011-0027-0004  


004 Comment by Dolby Laboratories 


 


Submitter Information 
Name: Brad Akin 


Organization: Dolby Laboratories, Inc. 


 


General Comment 
Please allow companies with products, technologies, software and services that are not designed 


for military use to "opt-out" of the Export Administration Regulations. Although our company's 


products, technologies, and software are subject to the EAR because of their DSP operating 


speed, testing capabilities, and/or cryptography, they are not useful to the military.  


 


Every company should be given the opportunity to describe why their products should not be 


subject to the EAR and have it reviewed annually (or semi-annually) by BIS. Companies that 


hire foreign nationals could continue to provide thorough review for deemed export requirements 


as per USCIS and the I-129 form. But if the company has a technology control plan AND can 


make the case that their products, software, technologies and services are not of value to the 


military (or the enemy), then the enormous costs of complying with the EAR can be greatly 


reduced. Ideally, this would allow more spending on innovation, hiring more employees, and 


keeping jobs stateside. 


 


Thank you for your consideration. 


 



http://www.regulations.gov/#!docketDetail;D=BIS-2011-0027

http://www.regulations.gov/#!documentDetail;D=BIS-2011-0027-0001
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February 1, 2012 
 
Office of Exporter Services 
Attn: Ms. Hillary Hess 
Director, Regulatory Policy Division 
Bureau of Industry and Security 
U.S. Department of Commerce 
Room 2099B 
Washington, DC 20230 
 
EMAIL:  publiccomments@bis.doc.gov 
 
RE:  RIN 0694-XA37 (Retrospective Regulatory Review Under E.O. 13563) 
 
To Whom It May Concern, 
 
I am writing on behalf of the Association of University Export Control Officers (AUECO), a group of senior 
export practitioners at accredited institutions of higher learning in the United States.  AUECO members 
monitor proposed changes in laws and regulations affecting academic activities and advocate reforms 
that will improve the efficiency and effectiveness of the United States export control system.  AUECO is 
specifically interested in contributing to the export reform effort in order to ensure that the resulting 
regulations do not have an adverse impact on academic pursuits.   
 
As noted in the Notice of Inquiry referenced above, “The President has emphasized that the regulations 
must be accessible, consistent, written in plain language, and easy to understand.”  AUECO is submitting 
the following comments about the deemed export rule and other aspects of the EAR commonly 
encountered by university compliance personnel.  The recommendations below focus on ways that will 
reduce the compliance burden at universities while continuing to protect the national security and 
advance the foreign policy of the United States.   
 
General Comments 
 
Application of the deemed export rule in an university setting has historically presented a challenge to 
not just universities, but also to the companies and federal agencies that sponsor research.  While there 
are well-established provisions in the EAR that significantly reduce the compliance burden for 
universities and clearly reflect the intent to shield university research from onerous regulation, it is 
AUECO’s position that room for improvement remains.  Since reforming the deemed export rule under 
the EAR has not been undertaken to date, AUECO appreciates this opportunity to address the issue. 
 



mailto:publiccomments@bis.doc.gov
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The observations below identify specific provisions of the EAR that are inconsistent, outdated, or are 
complicating the deemed export rule for universities.  It is our hope that by providing a description of 
the current problems with the deemed export rule, available data on cost or economic impact, and 
proposed solutions we can affect changes that will foster a robust university environment that will 
undoubtedly ensure that the U.S. remains at the forefront of technological innovation in science, 
technology, engineering and mathematics (STEM). 
 
Part 734.8 Fundamental Research 
 
The need to shield university research from the chilling effect of license requirements under the deemed 
export rule is well recognized under the provisions found in 734.8.  The open and free exchange of ideas 
amongst intellectual peers is a key attribute of universities and has long been recognized in NSDD-1891.  
It is therefore unfortunate that provisions found in 734.8 are not effectively addressing the deemed 
export licensing concerns that universities have.  
 
Outdated reliance on institutional locus for a determination of Fundamental Research  
University activities are becoming increasingly international in scope and include outreach, education 
and research activities which involve citizens, students, faculty and staff from virtually every country in 
the world.  While many of these activities take place within the United States, it is essential for 
universities to keep pace with globalization and expand their activities to international locales and 
involve international populations in the interest of improved cultural and educational opportunities for 
everyone. 
 
In 734.8(b)1, the EAR states that university based research will normally be considered fundamental 
research, but then notes that the definition of “university” only includes institutions that are “located in 
the United States”.  This requirement of “located in the United States” frequently creates difficult 
situations where a foreign person is permitted to work on research in the U.S. that qualifies as 
fundamental research under 734.8.  However, the same person may not be permitted to continue the 
same project outside of the United States, even if it is undertaken at an international location operated 
and controlled by a U.S. university because the activity no longer squarely fits within the criteria 
identified for a fundamental research determination.   
 


Example:  An example is the creation of SiCN (Silicon Carbonitride)(found in  1C007e, f.2) 
ceramic composite materials in a U.S. university laboratory for experimental piezoelectric 
analysis.  The research is funded via an NSF program, meets the criteria for fundamental 
research, and an Australian foreign national graduate student can be involved without a 
deemed export license.  However, the same research could not be performed on the Australian 
campus of a U.S. academic institution under the auspices of fundamental research. 


                                                            
1 It is the policy of this Administration that, to the maximum extent possible, the products of fundamental research 
remain unrestricted. It is also the policy of this Administration that, where the national security requires control, 
the mechanism for control of information generated during federally-funded fundamental research in science, 
technology and engineering at colleges, universities and laboratories is classification. Each federal government 
agency is responsible for: a) determining whether classification is appropriate prior to the award of a research 
grant, contract, or cooperative agreement and, if so, controlling the research results through standard 
classification procedures; b) periodically reviewing all research grants, contracts, or cooperative agreements for 
potential classification. No restrictions may be placed upon the conduct or reporting of federally-funded 
fundamental research that has not received national security classification, except as provided in applicable U.S. 
Statutes.  







3 
 


 
This problem is only exacerbated by the increased internationalization of U.S. universities.  In order to 
remain competitive with universities in every other country, U.S. universities must keep abreast of 
globalization and expand their activities to international locales.   
 
Concern:  This outdated requirement of physical presence in the U.S. in order to qualify as fundamental 
research is not realistic and inhibits the type of international collaboration that is necessary for the U.S. 
to maintain preeminence in higher education. 
 
Recommendation:  AUECO respectfully suggests that the definition of “university” found in 734.8(b) be 
amended to include “any institution of higher education with accreditation in  the United States” 
[emphasis added].  With this change, the international research activities of institutions of higher 
education with accreditation in the United States could proceed in a timely fashion without the burden 
of seeking a license for low-risk situations.  In those situations where additional oversight may be 
deemed necessary, a record-keeping and reporting requirement could be recommended. 
 
Additionally, AUECO recommends that the language in 734.8 be amended to clearly reflect that 
collaborative research with a foreign university is eligible to qualify as fundamental research.  Provided 
that the foreign university is not subject to an end-user based control policy in 744 and is not located in 
a country subject to special restrictions contained in 7462, AUECO feels that the institutional locus of the 
research should not be determinative of the fundamental research designation.    
 
Part 734.9 Educational Information 
 
In accordance with 734.9, educational information is excluded from the EAR if it is released by 
instruction in catalog courses and associated teaching laboratories of academic institutions.  However, 
instruction at a university does not only occur in catalog courses and associated teaching labs.  
Universities can release educational information and “instruct” individuals in a wide variety of online 
forums.   
 
Recommendation:  AUECO recommends that 734.9 be re-written to remove impediments that are 
created by use of the terms “instruction” ,“catalog course”, and “associated teaching laboratory”.  
AUECO recommends permitting the entire scope of educational activities to be allowed without a 
license, including research laboratory activities associated with degree requirements. 
 
 
Part 734.11 Government-Sponsored Research Covered By Contract Controls 
 
The provisions of 734.11 allow a university to accept specific national security controls on U.S. 
government funded research.  Provided that the university abides by the specific national security 
controls reflected in the research award document, the university will still be able to determine that the 
activity qualifies as fundamental research under 734.8.   
 
What becomes problematic is U.S. government funded researched that is awarded to a company and 
then subcontracted to a university.  If the specific national security restrictions are “flowed down” to the 


                                                            
2 AUECO realizes that additional regulations may impact the activity such as those administered by the Office of 
Foreign Assets Control.   
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university via the company’s subcontract, is the university still safely within the provisions of 734.11(and 
Supplement No. 1 Questions E(1) and E(2)?   
 
Concern:  Confusion about the applicability of 734.11 to U.S. government funded research awarded to a 
company and subsequently subcontracted to a university may inhibit universities from utilizing 734.11. 
  


Example:   Pursuant to its academic freedom policy, a university is limited to only accepting 
research that qualifies as “fundamental research” under 734.8.  A program manager at a 
defense agency contacted this university to explore the possibility of involving it in an 
opportunity for research funding.  The university expressed interest since the defense agency’s 
request involved a particular area of expertise for the university’s faculty.  The defense agency 
funded the activity through a company, and the university submitted its research proposal to 
that company.  The proposed activity was basic in nature and consisted of a general workshop 
designed to inform future directions of research for the defense agency.  The workshop was 
open to the public. 


 
During subsequent contract negotiation, mandatory flow-down restrictions (i.e. pre-publication 
review and approval by the government) were discovered resulting in the university being 
forced to withdraw from the contract.    The university proposal had been accepted for funding 
at $150,000, so the contract restrictions involved in this award for an open workshop resulted in 
a significant loss of research funding for the university. 


 
Recommendation:  Amend the language contained in 734.11 to include direct or indirect U.S. 
Government funding.   AUECO recommends that 734.11 apply to situations where U.S. government 
research funding exists, the only problematic restrictions for a fundamental research designation 
involved are those being imposed by the government, and the university involved is willing and capable 
of abiding by those restrictions if they can otherwise designate the activity as fundamental research.  
 
Part 740 License Exceptions 
 
The license exceptions found in Part 740 serve as authorization allowing for the exportation of items 
subject to the EAR under stated conditions.  The exceptions help minimize the compliance burden faced 
by universities, since they can eliminate the need to obtain a deemed export license in some situations. 
 
The EAR does not have a license exception that is reciprocal to 125.4(b)10 in the ITAR.  As noted in our 
comments to BIS on September 13, 2011 in response to RIN 0694-AF17, 125.4(b)(10) permits disclosures 
of unclassified technical data in the U.S. by U.S. institutions of higher learning to foreign persons who 
are their bona fide and full time regular employees if certain conditions are met3.  Without a 
reciprocating provision under the EAR, transfers of export-controlled technical data by universities to 
their employees is more restrictive.  
 


Example:  University possesses ITAR controlled technical data.  The University may share this 
technical data with its bona fide full time employee if the provisions in 125.4(b)10 are met.  


                                                            
3 The employee must have a permanent abode in the U.S. throughout his/her employment period, must not be a 
national of proscribed countries, and the institution must inform the employee in writing of the obligation not to 
transfer the technical data to other foreign nationals.  See 22 C.F.R. 125.4(b)10. 
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However, if dual-use export controlled technical data were involved, the university would need 
to obtain a deemed export license before sharing it with its employee. 


 
Concern:  The license requirements for sharing export controlled technical data under the EAR are more 
burdensome and restrictive than the ITAR. 
 
Recommendation:  AUECO strongly recommends providing a license exception in Part 740 that will 
serve to decrease the licensing burden on universities in the same manner as 125.4(b)10 of the ITAR. 
 
Additionally, since applying for and obtaining deemed export licenses creates burdensome delays in a 
time sensitive research climate, and often requires resources that most  universities do not have, the 
creation of a licensing exemption that could be utilized for transfers of dual use technical data to 
university students is recommended.  Any exports made under such a license exception could be limited 
by BIS for exports that pose the most significant risk or concern.  For example, certain ECCNs or 
countries might be ineligible for the exception.  This would help ease the licensing and compliance 
burden for activities that do not clearly qualify for the exclusions contained in 734.   
 
Part 772 Definition of Use  
 
Part 772 defines use as “Use (All categories and General Technology Note)—Operation, installation 
(including on-site installation), maintenance (checking), repair, overhaul and refurbishing” (emphasis 
ours).  This inclusive definition is manageable for universities because fundamental research may utilize 
CCL controlled equipment for a wide range of research activity.   Mere operation of a CCL item does not 
typically expose a foreign national to technology required for the development, production or threshold 
of “use.”  As a result, deemed export licenses are generally not required for foreign nationals to utilize 
such equipment on university campuses which greatly reduces the compliance burden. 
 
The Deemed Export Advisory Committee (DEAC) Report submitted to the Secretary of Commerce 
recommended that a simpler process that does not require distinguishing among research results and 
the use of research equipment be adopted4.  Additionally, AUECO notes that the U.S. Senate has stated 
that the use of technology by universities should not be treated as a regulated export (and hence 
should not require a deemed export license)5.   
   
Recommendation: AUECO feels that the current definition of “use” is practical for U.S. university 
research activities. AUECO understands that the movement of items from the USML to the CCL presents 
a particular challenge to BIS because of the potential need for increased national security vigilance for 
these newly added items.  AUECO recommends that the current definition of “use” be maintained 
during the export control reform initiative.  AUECO also recommends that export control reform does 
not result in the restriction of “developmental” technologies and materials such that universities can no 
longer conduct fundamental research in those areas. 


                                                            
4 See The Deemed Export Rule In the Era of Globalization, pg. 23, December 20, 2007.  
5See Sense of the Senate provision in S.2198, sec. 401, “It is the sense of the Senate that the use of technology by 
an institution of higher education in the United States should not be treated as an export of such technology for 
purposes of section 5 of the Export Administration Act of 1979 (50 U.S.C. App. 2404) and any regulations 
prescribed thereunder, as currently in effect pursuant to the provisions of the International Emergency Economic 
Powers Act (50 USC 1701 et seq.), or any other provision of law, if such technology is so used by such institution for 
fundamental research.”  
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Other Observations:  A Lack of Awareness/Understanding  
 
It is apparent to AUECO that a great deal of confusion exists in government, industry, and even 
academia about the applicability of the deemed export rule in the university setting.  While AUECO 
appreciates the efforts that have been made to date to provide guidance and clarification, the following 
points are being made in the hopes that lingering consternation can be addressed. 
 
While it is the express intent of various agencies of the United States Government to exclude 
fundamental research from export control restrictions, there is still a significant amount of confusion 
regarding precisely what type of research qualifies for this exclusion, in what setting the exclusion will 
apply and which party is responsible for ensuring compliance. 
 


Example:  A U.S. government agency makes several multi-million dollar research awards to 
multiple recipients, including universities.  At a proposer’s day conference, attendees are 
informed that research results will be publishable.  However, the research award contains a 
publication restriction requiring review and approval of all information pertaining to any part of 
the contract.  Two university recipients of the award object to the presence of this restriction on 
the basis that it could jeopardize the fundamental research status of the activity.  The funding 
agency assures them that the presence of the restriction is not problematic for fundamental 
research because they will provide approval for all publications pursuant to the assurances 
made at the proposer’s day conference.   
 


 
Recommendation:  AUECO believes there is still a significant amount of confusion regarding precisely 
what type of research qualifies as “fundamental research” and encourages the Bureau of Industry and 
Security to provide specific guidance to government and industry, as well as academic institutions.   
 
As noted in the DEAC Report, other nations depend largely upon their visa processes, intelligence 
information and commercial intellectual property controls rather than a formalized deemed export 
licensing scheme.  AUECO strongly recommends that BIS fully evaluate these approaches and consider 
implementing reforms that will not burden U.S. universities with deemed export licensing requirements 
that peer universities in other countries do not have.  The chilling effect of a burdensome regulatory 
climate results in a less prepared workforce with new graduates well -grounded in theoretical 
knowledge, but with little or no experience in practical application of that knowledge.  The costs of this 
lack of experience are passed on to the U.S. industrial base that becomes obliged to provide additional 
on the job training.  Additionally, U.S. graduates may become less competitive in a global workforce if 
practical education is less restrictive outside the U.S. 
 
Recommendation:  AUECO notes that the UK Department for Business Innovation & Skills, Export 
Control Organisation has published specific “Guidance on Export Control Legislation for Academics and 
Researchers in the UK”6.  AUECO feels that BIS should fully evaluate this document, the UK’s approach 
to export controls, academics and research, and determine if a similar approach would benefit not only 
U.S. universities, but also members of industry and the government that sponsor research.   


                                                            
6 Export Control Organisation. “Guidance on Export Control Legislation for Academics and Researchers in the UK.” 
UK Department for Business Innovation & Skills. (2010, March) Retrieved 12 January 2012, from 
http://www.bis.gov.uk/assets/biscore/eco/docs/guidance-academics. 
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Finally, AUECO recognizes the effort and resources that BIS has expended to provide guidance on the 
topic of deemed exports.  However, most guidance to date is not specifically tailored to university 
issues.  Merely having university representatives attending BIS training seminars does not provide the 
type of specialized guidance that is needed.  
 
Recommendation:  AUECO recommends that BIS should customize a webpage to address issues that are 
particularly challenging for universities such as the deemed export rule.  AUECO believes that while the 
current BIS website has a breadth of relevant and helpful information, the content is peppered across 
too many webpages, is overly complex, and is not as useful as possible.  AUECO also believes that 
guidance for industry and government on what to consider when sponsoring research at a university 
would also prove helpful. 
 
 
 Closing 
 
AUECO appreciates this opportunity identify provisions in the EAR that could be simplified, updated or 
clarified in an effort to minimize the disruptive impact of the deemed export rule on university research.  
We strongly recommend that deemed export reform be prioritized in the President’s Export Control 
Reform Initiative.  Modernization of the deemed export rule is essential to allowing U.S. universities to 
produce graduates with not only theoretical knowledge, but also experience in the practical application 
of that knowledge such that graduates are prepared to contribute to  the U.S. industrial base.   
 
AUECO supports the efforts of the Bureau of Industry and Security to improve existing rules of the EAR 
in concert with export reform.  However, we believe that unless specific measures are taken to reduce 
the burden for the academic community, export reform will be a fruitless endeavor that will not increase 
U.S. competitiveness.  AUECO is providing the comments above in the hopes that they will foster a 
clearer understanding of the deemed export rule’s impact on university research.  This understanding, 
coupled with the recognition that such research is essential to the health of the U.S. industrial base and 
the overall economy, should serve as the impetus to make deemed export reform a priority. 
 
 
Sincerely, 
 


 
Gretta Rowold 
Chair 
Association of University Export Control Officers 
Website: http://aueco.org/  
Email: auegogroup@gmail.com  
  
 
 



http://aueco.org/

mailto:auegogroup@gmail.com






Response to: 


Bureau of Industry and Security 


Federal Register Notice Vol. 76, No. 151  


[Docket No. 110711380-1379-01] 


RIN 0694-XA37 


Retrospective Regulatory Review under E.O. 13563 


The comments below are suggested input in response to the U.S. Department of Commerce’s 


(DOC) Notice of Inquiry cited above.  DOC has solicited public comment on its existing 


regulations, including the Export Administration Regulations (E.A.R.). DOC “seeks comments on 


aspects of the E.A.R. . . . that could be clarified or streamlined to be more effective or less 


burdensome.”  In addition, DOC “seeks comments identifying any unnecessary compliance burden 


caused by rules that are unduly complex, outmoded, inconsistent, or overlapping, and comments 


identifying ways to make any aspect of the E.A.R. more effectively protect the national security or 


advance the foreign policy of interests of the United States. Comments must be received by DOC 


no later than February 1, 2012.  


POCs:  Gary D. Hagen, gary.hagen@pnnl.gov, 509.375.2506. 


 Michael F. Andre, michael.andre@pnnl.gov, 509.372.4793. 


The views expressed herein are our own and do not necessarily represent the views of, and should 


not be attributed to, PNNL. 


 


1. The first proposed improvement to the E.A.R. consists of a request to clarify the application 


of “use” “technology” as it pertains to certain items such as Materials, Chemicals, 


Microorganisms and Toxins.  But the question here could also easily apply to other 


categories as well such as Materials Processing. As an example, ECCN 1C202 applies to 


aluminum and titanium alloys with certain specific characteristics. Under this entry, “Related 


Controls” are found listed for 1E001 (“development” and “production”) and 1E201(“use”). Since 


“use” is defined as the specific information necessary for all six criteria: “operation, 


installation (including on-site installation), maintenance (checking), repair, overhaul and 


refurbishing.” While none of those six terms earns their own definition in Part 772, the 


precise definition of what might be meant by a material being operated, repaired, or 


overhauled is unclear. Thus, what the critical issues associated with a deemed export of such 


alloys is also not perhaps as well defined as it could be. The answers become no clearer when 


applied to chemicals, mircroorganisms, toxins, or materials processing. Technical 


information for such items is more easily construed for the other definitional terms of 


technology (“development” and “production”), but in the interest of national security, it seems 
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that new dedicated terminology focused on technologies applicable to weaponizing of 


microorganisms or toxins might be more apropos. At the same time, perhaps the “use” 


ECCNs for these items (e.g., 1E201, and their ilk) might be considered as candidates for 


streamlining (deletion).  


2. A second area with room for improvement in making the regulations more effective and less 


burdensome would be for consistency in the listings of “Related Controls.”  Sometimes related 


technology controls are stated within an item entry, and yet other times the compliance staff 


only find related items by conducting an exhaustive, manual review of the category’s 


technology listings.  Inasmuch as some controls are listed for whole groups of ECCNs (e.g., 


“all 1C (except. . .)), or by ranges (e.g., “1A225 to 1A227”), in this format only doing a 


tedious manual search works; automated searches are precluded. A small grid of controlled 


ECCNs might be one solution, or simply an exhaustive paragraph listing all related, full 


ECCNs. In short, any reformatting of the affected ECCN listings in such a way as to enable 


a fully automated search would be helpful. 


3. On the Commerce Country Chart, of the E:1 countries listed, Syria states a specific 


subparagraph (§746.9),and North Korea gives two subparagraph references (§§ 742.19 and 


746.4), whereas Cuba and Iran both simply refer to “part 746” rather than giving the specific 


subsections (746.2 and 746.7 respectively). For consistency and ease of use, recommend that 


the subparagraph level reference be used for all entries.  


4. Another area that could benefit from additional clarity is the current confuscation of CCL 


and USML found under certain ECCN numbers. 6A004 is one such example where under 


“Related Controls” we learn that optical systems defined by 6A004.c.1-c.4 and 6A004.d are all 


USML items under the jurisdiction of DDTC. If it has an ECCN, then why is it ITAR? 


Conversely, if it is ITAR, why is it given an ECCN rather than just a related controls note 


reminding readers that “space qualified” optics are regulated under the USML? Although “space 


qualified” is found as a defined term in Part 772, the definition given could benefit from a 


more positive listing of technical criteria rather than the current rather generic verbiage 


“designed, manufactured and tested to meet requirements . . .” Exactly what those technical 


requirements are would be most helpful. If only the criteria already mentioned in Category 


XV of the ITAR are intended, then making that point explicit would be helpful. If other, 


please specify. 


5. Information does not always appear to be located in the most appropriate section within the 


CCL. Cameras controlled under 6A003 are one such example. Rather than including 


technical classification criteria information inside the “Reason for Control” for cameras such as 


6A003.b.4.b that have “a frame rate greater than 60 Hz or that incorporate a focal plane array with 


more than 111,000 elements . . .,” why not create a new ECCN sub-listing that addresses those 


cameras that fit these technical criteria. Then simply state the affected ECCN numbers 


under “Reason for Control” rather than turning “Reason for Control” into a de facto “List of Items 


Controlled.” Under the current arrangement, our calls to the manufacturer yielded the ECCN 







6A003.b.4.b.. However, upon closer review of the CCL, we discovered that we needed 


additional information from the vendor to determine the actual reasons for control in the 


format published currently in the E.A.R.  Specifically, we needed to ask the frame rate in 


hertz and we had to ask one of our scientists how to calculate the number of focal plane 


array elements.  A thorough description of all technical aspects of the items controlled in the 


“List of Items Controlled” would be preferred and would save time and effort by allowing those 


who classify (technical specialists) to focus on the “List of Items Controlled” and those who are 


reviewing export licensing requirements (export compliance specialists) to focus on the 


“Reasons for Control” 


6. While the online version of the E.A.R. is normally used, sometimes the paper version is 


easier and quicker to navigate when flipping between multiple regulatory Parts. However, 


our experience with both NTIS and GPO is we haven’t received a single printed update to 


the E.A.R. in two years running.  If Commerce is going to continue to offer a paper version 


of the regulations, then it stands to reason that such copies ought not to be obsolete four 


months before they are mailed to customers.  The advertised email change updates from 


NTIS were never received to support our 2011 subscription. While we monitor the Federal 


Register daily, cutting and pasting FR notices into the E.A.R. is not a productive or practical 


solution. In 2011, there were at least a baker’s dozen worth of changes to the E.A.R. just in 


the first six months, some of which were quite substantial such as the update in May which 


revised 53 ECCNs throughout the CCL to implement all the changes to the Wassenaar list. 


None of the thirteen changes were ever issued by NTIS before we finally cancelled our 


E.A.R. subscription with them last summer.  


7. Kudos to BIS for standing up the online E.A.R. in a more readable and searchable format at 


http://www.bis.doc.gov/policiesandregulations/ear/index.htm. Thanks very much. 
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From: Mark Miller <Mark.Miller@Multek.com> 


Sent: Thursday, January 19, 2012 4:40 PM 


To: PublicComments 


Subject: Comments Under Retrospective Regulatory Review 


 


We wish to comment on the existing process of classification requests for 


material subject to the EAR.  


 


  


 


In the past year we had reason to submit applications via SNAP-R for 


exports of material on the CCL. After a lengthy time, we were advised 


orally that licenses were no longer required for exports of the subject 


material.  We asked for confirmation in writing, but none forthcame until 


the RWA was received weeks later.  Subsequently we discovered from 


industry sources that another company had submitted CCATS much earlier in 


the year which ruled that the material was no longer controlled. We did 


not see any corresponding notice in the Federal Register advising the 


public of the change in control status.  


 


Because those CCATS decisions were not publicized, we sought our own 


CCATS on the material; again, after a lengthy period, we received a 


confirming CCATS. 


 


  


 


Exports by our company were delayed by months in this process.  


Fortunately none of the affected customers cancelled their orders during 


this time.   


 


  


 


If an item is deemed no longer subject to export licensing, it seems that 


the public interest would be better served if that information was made 


public.   


 


  


 


If you need further information, please do not hesitate to contact me. 


 


  


 


Regards 


 


Mark Miller 


 


Corporate Logistics Manager 


 


Multek Flexible Circuits / Sheldahl Technical Materials 


 


507 663 8453 Phone 


 


507 664 8453 Fax 


 







952 221 2302 Mobile 


 


  


 


  


 


Legal Disclaimer: The information contained in this message may be 


privileged and confidential. It is  


intended to be read only by the individual or entity to whom it is 


addressed or by their designee. If the  


reader of this message is not the intended recipient, you are on notice 


that any distribution of this  


message, in any form, is strictly prohibited. If you have received this 


message in error, please  


immediately notify the sender and delete or destroy any copy of this 


message  






























PUBLIC SUBMISSION  


Docket: BIS-2011-0027  


Bureau of Industry and Security: Retrospective Regulatory Review Under E.O. 13563 


Comment On: BIS-2011-0027-0001  


Retrospective Regulatory Review Under E.O. 13563 


Document: BIS-2011-0027-0005  


007 Comment by Borderview LLC 


 


Submitter Information 
Name: Joel D VanderHoek 


Organization: Borderview LLC 


 


General Comment 
In relation to Supporting Documentation required to be attached to Export License Applications, 


and other documents required to be submitted to BIS, where a signature is required: please 


clarify in the Regulation that BIS accepts electronic / digital signatures as acceptable on these 


documents, per the Federal E-SIGN law, and the White House's Government Paperwork 


Elimination Act (GPEA). Specifically, the GPEA provides that Electronic Signatures are "not to 


be denied legal effect, validity or enforceability" as provided on the White House's website 


(http://www.whitehouse.gov/omb/fedreg_gpea2/). Though the Regulation does not currently 


expressly prohibit such Electronic Signatures, nor does any written policy of BIS disallow such 


electronic signatures, specific clarification in the Regulation to this end would clarify BIS' 


acceptance of applicable Federal laws, and would provide for a safe and legally binding method 


for exporters and importers to electronically exchange such documents for review and signature, 


rather than a time-consuming and expensive process of mailing paperwork around the globe for 


pen-and-ink signature. This suggestion is very much in line with the intent of this NOI, as well as 


the overall intent of the President's ECR initiative. 


 


Note that the U.S. Department of State, Directorate of Defense Trade Controls (DDTC) has 


already issued prompt Advisory Opinion of their acceptance of such Electronic Signatures on 


documents under their jurisdiction (see attached Advisory Opinion). 


 


Attachments 
Advisory_Opinion_Electronic_Signatures_10192011 
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