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eccentric bolts having P/N A5786451220800 
at slat 2 track 4 and track 7, and slat 3 track 
8, on both wings, with bolts having P/N 
A5784307920000, in accordance with the 
Accomplishment Instructions of Airbus 
Mandatory Service Bulletin A310–57–2098, 
dated July 22, 2011. 


(i) Parts Installation 


After modification of an airplane as 
required by this AD, do not install any slat 
extension eccentric bolt having P/N 
A5786451220800 on any airplane. 


(j) Other FAA AD Provisions 


The following provisions also apply to this 
AD: 


(1) Alternative Methods of Compliance 
(AMOCs): The Manager, International 
Branch, ANM–116, Transport Airplane 
Directorate, FAA, has the authority to 
approve AMOCs for this AD, if requested 
using the procedures found in 14 CFR 39.19. 
In accordance with 14 CFR 39.19, send your 
request to your principal inspector or local 
Flight Standards District Office, as 
appropriate. If sending information directly 
to the International Branch, send it to ATTN: 
Dan Rodina, Aerospace Engineer, 
International Branch, ANM–116, Transport 
Airplane Directorate, FAA, 1601 Lind 
Avenue SW., Renton, Washington 98057– 
3356; telephone (425) 227–2125; fax (425) 
227–1149. Information may be emailed to: 
9-ANM-116-AMOC-REQUESTS@faa.gov. 
Before using any approved AMOC, notify 
your appropriate principal inspector, or 
lacking a principal inspector, the manager of 
the local flight standards district office/ 
certificate holding district office. The AMOC 
approval letter must specifically reference 
this AD. 


(2) Airworthy Product: For any requirement 
in this AD to obtain corrective actions from 
a manufacturer or other source, use these 
actions if they are FAA-approved. Corrective 
actions are considered FAA-approved if they 
are approved by the State of Design Authority 
(or their delegated agent). You are required 
to assure the product is airworthy before it 
is returned to service. 


(k) Related Information 


Refer to MCAI European Aviation Safety 
Agency Airworthiness Directive 2011–0187, 
dated September 27, 2011, and the following 
service information, for related information. 


(1) Airbus Mandatory Service Bulletin 
A310–57–2043, Revision 05, dated 
September 29, 2010. 


(2) Airbus Mandatory Service Bulletin 
A310–57–2098, dated July 22, 2011. 


(3) Airbus Mandatory Service Bulletin 
A310–57–2099, dated July 22, 2011. 


Issued in Renton, Washington, on April 25, 
2012. 
Michael Kaszycki, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 2012–10573 Filed 5–1–12; 8:45 am] 
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DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 
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Revisions to the Export Administration 
Regulations (EAR): Control of 
Energetic Materials and Related 
Articles That the President Determines 
No Longer Warrant Control Under the 
United States Munitions List (USML) 


AGENCY: Bureau of Industry and 
Security, Department of Commerce. 
ACTION: Proposed rule. 


SUMMARY: The Bureau of Industry and 
Security (BIS) publishes this proposed 
rule describing how energetic materials 
and related articles that the President 
determines no longer warrant control 
under Category V (Explosives and 
Energetic Materials, Propellants, 
Incendiary Agents and Their 
Constituents) of the United States 
Munitions List (USML) would be 
controlled under the Commerce Control 
List (CCL) in new Export Control 
Classification Numbers (ECCNs) 1B608, 
1C608, 1D608, and 1E608. If 
implemented, this proposed rule would 
also control under ECCN 1C111 some of 
the aluminum powder and hydrazine 
and derivatives thereof that are now 
controlled under Category V of the 
USML. This proposed rule also would 
control equipment for the ‘‘production’’ 
of explosives and solid propellants, 
currently controlled under ECCN 
1B018.a, and related ‘‘software,’’ 
currently controlled under ECCN 
1D018, under new ECCNs 1B608 and 
1D608, respectively. In addition, this 
proposed rule would control 
commercial charges and devices 
containing energetic materials, which 
are currently controlled under ECCN 
1C018, under new ECCN 1C608. This is 
one of a planned series of proposed 
rules describing how various types of 
articles that the President determines, as 
part of the Administration’s Export 
Control Reform Initiative, no longer 
warrant control on the USML, under the 
International Traffic in Arms 
Regulations (ITAR), would be controlled 
on the CCL in accordance with the 
requirements of the Export 
Administration Regulations (EAR). This 
proposed rule is being published in 
conjunction with a proposed rule from 
the Department of State, Directorate of 
Defense Trade Controls, which would 
amend the list of articles controlled by 
USML Category V. 


DATES: Comments must be received by 
June 18, 2012. 
ADDRESSES: You may submit comments 
by any of the following methods: 


• Federal eRulemaking Portal: http:// 
www.regulations.gov. The identification 
number for this rulemaking is BIS– 
2012–0008. 


• By email directly to 
publiccomments@bis.doc.gov. Include 
RIN 0694–AF53 in the subject line. 


• By mail or delivery to Regulatory 
Policy Division, Bureau of Industry and 
Security, U.S. Department of Commerce, 
Room 2099B, 14th Street and 
Pennsylvania Avenue NW., Washington, 
DC 20230. Refer to RIN 0694–AF53. 
FOR FURTHER INFORMATION CONTACT: 
Michael Rithmire, Office of National 
Security and Technology Transfer 
Controls, Bureau of Industry and 
Security, U.S. Department of Commerce, 
Telephone: (202) 482–6105, Email: 
Michael.Rithmire@bis.doc.gov. 


SUPPLEMENTARY INFORMATION: 


Background 
On July 15, 2011, as part of the 


Administration’s ongoing Export 
Control Reform Initiative, the Bureau of 
Industry and Security (BIS) published a 
proposed rule (76 FR 41958) (herein 
‘‘the July 15 proposed rule’’) that set 
forth a framework for how articles, 
which the President determines in 
accordance with section 38(f) of the 
Arms Export Control Act (AECA) (22 
U.S.C. 2778(f)) would no longer warrant 
control on the United States Munitions 
List (USML), would be controlled on the 
Commerce Control List (CCL) in 
Supplement No. 1 to Part 774 of the 
Export Administration Regulations 
(EAR). On November 7, 2011 (76 FR 
68675) (herein ‘‘the November 7 
proposed rule’’), BIS published a rule 
proposing several changes to the 
framework initially proposed in the July 
15 rule. 


Following the structure of the July 15 
and November 7 proposed rules, this 
proposed rule describes BIS’s proposal 
for controlling some energetic materials 
and related articles, which currently are 
controlled by USML Category V under 
the International Traffic in Arms 
Regulations (ITAR), under the EAR and 
its CCL in new Export Control 
Classification Numbers (ECCNs) 1B608, 
1C608, 1D608 and 1E608, and current 
ECCN 1C111. The changes described in 
this proposed rule and the State 
Department’s proposed companion rule 
on Category V of the USML are based on 
a review of this USML Category by the 
Defense Department, which worked 
with the Departments of State and 
Commerce in preparing the proposed 
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rules. That review focused on 
identifying the types of articles that are 
now controlled by USML Category V 
that are either: (i) Inherently military 
and otherwise warrant control on the 
USML; or (ii) common to civil 
applications, possessing parameters or 
characteristics that provide a critical 
military or intelligence advantage to the 
United States, and almost exclusively 
available from the United States. If an 
article satisfies either or both of these 
criteria, the article remains on the 
USML. If an article does not satisfy 
either criterion, but is determined, 
nonetheless, to be a type of article that 
is now on the corresponding USML or 
the Munitions List of the Wassenaar 
Arrangement on Export Controls for 
Conventional Arms and Dual-Use Goods 
and Technologies (Wassenaar 
Arrangement Munitions List or WAML), 
then it has been identified in one of the 
new ECCNs in this proposed rule. The 
license requirements, licensing policies, 
and other EAR-specific controls for such 
items, as described in this proposed 
rule, would, when considered in the 
context of the other proposed 
amendments to the USML and the CCL, 
enhance national security by: (i) 
Allowing for greater interoperability 
with NATO and other allies while 
maintaining and expanding robust 
controls that, in some instances, include 
prohibitions on exports or reexports 
destined for other countries or intended 
for proscribed end-users and end-uses; 
(ii) enhancing the U.S. defense 
industrial base by, for example, 
reducing the current incentives for 
foreign companies to design out or 
avoid U.S.-origin ITAR-controlled 
content, particularly with respect to 
generic, unspecified parts and 
components; and (iii) permitting the 
U.S. Government to focus its resources 
on controlling, monitoring, 
investigating, analyzing, and, if need be, 
prohibiting exports and reexports of 
more significant items to destinations, 
end users, and end uses of greater 
concern than NATO allies and other 
multi-regime partners. 


Pursuant to section 38(f) of the AECA, 
the President shall review the USML ‘‘to 
determine what items, if any, no longer 
warrant export controls under’’ the 
AECA. The President must report the 
results of the review to Congress and 
wait 30 days before removing any such 
items from the USML. The report must 
‘‘describe the nature of any controls to 
be imposed on that item under any 
other provision of law.’’ 22 U.S.C. 
2778(f)(1). 


In the July 15 proposed rule, BIS 
proposed creating a series of new 
ECCNs to control items that: (i) would 


be moved from the USML to the CCL or 
(ii) are listed on the Wassenaar 
Arrangement Munitions List and are 
already controlled elsewhere on the 
CCL. That proposed rule referred to this 
new series as the ‘‘600 series’’ because 
the third character in each of the new 
ECCNs would be a ‘‘6.’’ The first two 
characters of the 600 series ECCNs serve 
the same function as described for any 
other ECCN in § 738.2 of the EAR. The 
first character is a digit in the range 0 
through 9 that identifies the Category on 
the CCL in which the ECCN is located. 
The second character is a letter in the 
range A through E that identifies the 
product group within a CCL Category. In 
the 600 series, the third character is the 
number 6. With few exceptions, the 
final two characters identify the WAML 
Category that covers items that are the 
same or similar to items in a particular 
600 series ECCN. 


This proposed rule describes how 
some energetic materials and related 
articles currently in USML Category V 
would be controlled by the EAR and 
identified on the CCL, if the President 
determines that the articles no longer 
warrant control on the USML. 
Specifically, this proposed rule would 
create four new 600 series ECCNs in 
CCL Category 1 (ECCNs 1B608, 1C608, 
1D608, and 1E608). ECCN 1B608 would 
cover ‘‘equipment,’’ not elsewhere 
specified on the CCL or the USML, that 
is ‘‘specially designed’’ for commodities 
in ECCN 1C608 or articles in USML 
Category V. ECCN 1C608 would cover 
energetic materials and related 
commodities not listed elsewhere in 
USML Category V or the CCL. ECCN 
1D608 would cover ‘‘software’’ 
‘‘specially designed’’ for commodities 
controlled by 1B608 or 1C608; and 
ECCN 1E608 would cover ‘‘technology’’ 
‘‘required’’ for ‘‘equipment’’ controlled 
in 1B608 or materials controlled by 
1C608. Additionally, the rule would 
amend current ECCN 1C111 to describe 
the EAR controls that would apply to 
aluminum powder and hydrazine and 
derivatives thereof the President 
determines no longer warrant control 
under USML Category V. 


BIS will publish additional Federal 
Register notices containing proposed 
amendments to the CCL that will 
describe proposed controls for 
additional categories of articles the 
President determines no longer warrant 
control under the USML. The State 
Department will publish, concurrently, 
proposed amendments to the USML that 
correspond to the BIS notices. BIS will 
also publish proposed rules to further 
align the CCL with the WAML and the 
Missile Technology Control Regime 


Equipment, Software and Technology 
Annex. 


Detailed Description of Changes 
Proposed by This Rule 


This proposed rule would create four 
new 600 series ECCNs in CCL Category 
1 (ECCNs 1B608, 1C608, 1D608, and 
1E608) and amend current ECCN 1C111 
to describe the EAR controls that would 
apply to energetic materials and related 
items the President determines no 
longer warrant control under USML 
Category V. In addition, consistent with 
the regulatory construct identified in the 
July 15 proposed rule (i.e., to move 
items from 018 ECCNs to the 
appropriate 600 series ECCNs in order 
to consolidate the WAML and former 
USML items into one series of ECCNs), 
this rule would move ‘‘equipment’’ for 
the ‘‘production’’ of explosives and 
solid propellants, currently classified 
under ECCN 1B018.a, and related 
‘‘software,’’ currently classified under 
ECCN 1D018, to new ECCNs 1B608 and 
1D608, respectively. Similarly, this rule 
would move commercial charges and 
devices containing energetic materials, 
which are currently classified under 
ECCN 1C018, to new ECCN 1C608 
(except for chlorine trifluoride, which is 
not on the WAML and would be 
controlled under ECCN 1C111.a.3.f). In 
a corresponding change, this rule would 
remove ECCN 1C238, which controls 
chlorine trifluoride, from the CCL as it 
would no longer be necessary. 


These proposed changes are discussed 
in more detail, below. 


New ECCN 1B608 (‘‘Equipment’’ 
‘‘Specially Designed’’ for Commodities 
in ECCN 1C608 or USML Category V) 
and ECCN 1B018 Amended 


Paragraph .a of ECCN 1B608 would 
control test, inspection, and production 
‘‘equipment’’ not specified elsewhere on 
the CCL or the USML that is ‘‘specially 
designed’’ for the ‘‘production’’ of 
energetic materials and related 
commodities controlled by proposed 
new ECCN 1C608 or USML Category V. 
This ‘‘equipment’’ would include items 
currently controlled under ECCN 
1B018.a.2 or .a.3. Paragraph .b of ECCN 
1B608 would control complete 
installations not specified elsewhere on 
the CCL or the USML (including 
complete installations currently 
controlled under ECCN 1B018.a.1) that 
are ‘‘specially designed’’ for the 
‘‘production’’ of energetic materials and 
related commodities controlled by 
proposed new ECCN 1C608 or USML 
Category V. Paragraph .c of ECCN 1B608 
would control environmental test 
facilities that are ‘‘specially designed’’ 
for the certification, qualification, or 
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testing of items controlled by proposed 
new ECCN 1C608 or USML Category V. 
Paragraphs .d through .w would be 
reserved for possible future use. 
Paragraph .x would control ‘‘parts,’’ 
‘‘components,’’ and ‘‘accessories and 
attachments’’ (including certain 
unfinished products that have reached a 
stage in manufacturing where they are 
clearly identifiable as commodities 
controlled by paragraph .x) that are 
‘‘specially designed’’ for a commodity 
controlled under paragraph .a, .b, or .c 
of ECCN 1B608 and not specified 
elsewhere on the CCL or the USML. 
These ‘‘parts,’’ ‘‘components,’’ and 
‘‘accessories and attachments’’ would 
include ‘‘specially designed’’ ‘‘parts’’ 
and ‘‘components’’ currently controlled 
under ECCN 1B018.a.4. Incorporating 
ECCN 1B018.a items into new ECCN 
1B608 is consistent with the regulatory 
construct identified in the July 15 
proposed rule, under which WAML 
items in 018 ECCNs will be 
consolidated with former USML items 
into 600 series ECCNs—ECCN 1B018, as 
amended, would cross reference ECCN 
1B608, and ECCN 1B018.a would be 
removed and reserved. Paragraph .y of 
ECCN 1B608 would control specific test, 
inspection, and production 
‘‘equipment’’ ‘‘specially designed’’ for 
the ‘‘production’’ or ‘‘development’’ of 
commodities controlled by ECCN 1B608 
or a defense article in USML Category 
V, and ‘‘parts,’’ ‘‘components,’’ and 
‘‘accessories and attachments’’ 
‘‘specially designed’’ therefor. Because 
this proposed rule does not list specific 
equipment under paragraph .y, sub- 
paragraphs .y.1 through .y.98 would be 
reserved for possible future use. 


New ECCN 1C608 (Energetic Materials 
and Related Commodities Not Listed 
Elsewhere in USML Category V or the 
CCL) and ECCN 1C018 Amended 


ECCN 1C608.a would control single 
base, double base, and triple base 
propellants having nitrocellulose with a 
nitrogen content greater than 12.6 
percent in the form of either: (i) 
Sheetstock or carpet rolls or (ii) grains 
with a diameter greater than 0.10 
inches. Paragraphs .b through .m of 
ECCN 1C608 would control commercial 
charges and devices, containing 
energetic materials, that are now 
controlled under ECCN 1C018.b through 
.m—as is currently the case with ECCN 
1C018.i, ECCN 1C608.i would be 
reserved. However, a Note following 
1C608.m would indicate that chlorine 
trifluoride, which is currently 
controlled under ECCNs 1C018.m and 
1C238, would be controlled under 
ECCN 1C111.a.3.f only, and not under 
new ECCN 1C608. Incorporating ECCN 


1C018 items into new ECCN 1C608 is 
consistent with the regulatory construct 
identified in the July 15 proposed rule, 
under which WAML items in 018 
ECCNs will be consolidated with former 
USML items into 600 series ECCNs. 
ECCN 1C018, as amended, would cross- 
reference ECCN 1C608 and current 
ECCNs that control commercial charges 
and devices containing energetic 
materials. ECCN 1C608.n would control 
any explosives, propellants, oxidizers, 
pyrotechnics, fuels, binders, or 
additives that are ‘‘specially designed’’ 
for military application and are not 
listed elsewhere in the CCL or the 
USML. Paragraphs .o through .y would 
be reserved for possible future use. 


New ECCN 1D608 (‘‘Software’’ 
‘‘Specially Designed’’ for Commodities 
Controlled by 1B608 or 1C608) and 
ECCN 1D018 Amended 


ECCN 1D608.a would control 
‘‘software’’ ‘‘specially designed’’ for the 
‘‘development,’’ ‘‘production,’’ 
operation, or maintenance of 
commodities controlled by proposed 
new ECCN 1B608 or 1C608. This 
‘‘software’’ would include ‘‘software,’’ 
currently controlled by ECCN 1D018, for 
‘‘equipment’’ described in ECCN 
1B018.a. Incorporating ECCN 1D018 
‘‘software’’ for ECCN 1B018.a items into 
new ECCN 1D608 is consistent with the 
regulatory construct identified in the 
July 15 proposed rule, under which 
WAML items in 018 ECCNs will be 
consolidated with former USML items 
into 600 series ECCNs—ECCN 1D018, as 
amended, would cross-reference ECCN 
1D608. Paragraphs .b through .x of 
ECCN 1D608 would be reserved for 
possible future use. Paragraph .y of 
ECCN 1D608 would control ‘‘software’’ 
‘‘specially designed’’ for the 
‘‘development,’’ ‘‘production,’’ 
operation, or maintenance of 
commodities controlled by proposed 
ECCN 1B608.y. Because this proposed 
rule does not list specific ‘‘software’’ 
under paragraph .y, sub-paragraphs .y.1 
through .y.98 would be reserved for 
possible future use. 


New ECCN 1E608 (‘‘Technology’’ 
‘‘Required’’ for ‘‘Equipment’’ Controlled 
in 1B608 or Materials Controlled by 
1C608) 


ECCN 1E608.a would control 
‘‘technology’’ ‘‘required’’ for the 
‘‘development,’’ ‘‘production,’’ 
operation, installation, maintenance, 
repair, overhaul, or refurbishment of 
items controlled by ECCN 1B608 or 
1C608. This ‘‘technology’’ would 
include ‘‘technology,’’ currently 
controlled by ECCN 1E001, for 
‘‘equipment’’ currently described in 


ECCN 1B018.a—accordingly, ECCN 
1E001 would be amended to exclude 
both ‘‘technology’’ for current 1B018.a 
items that would be moved to ECCN 
1B608 and ‘‘technology’’ for 1C608 
items and to cross reference ECCN 
1E608 (the proposed amendments to 
ECCN 1E001 are described in more 
detail, below). Paragraph .b of 1E608 
would control ‘‘technology’’ for the 
‘‘development’’ or ‘‘production’’ of 
nitrocellulose with a nitrogen content 
over 12.6 percent and at rates greater 
than 2000 pounds per hour. Paragraph 
.c of 1E608 would control ‘‘technology’’ 
for the ‘‘development’’ or ‘‘production’’ 
of nitrate esters (e.g., nitroglycerine) at 
rates greater than 2000 pounds per hour. 
Paragraph .y of 1E608 would control 
specific ‘‘technology’’ ‘‘required’’ for the 
‘‘development,’’ ‘‘production,’’ 
operation, installation, maintenance, 
repair, overhaul or refurbishing of 
commodities controlled by ECCN 
1B608.y or ‘‘software’’ controlled by 
ECCN 1D608.y. Because this proposed 
rule does not list specific ‘‘technology’’ 
under paragraph .y, sub-paragraphs .y.1 
through .y.98 would be reserved for 
possible future use. 


Inclusion of ‘‘.y.99’’ Paragraphs in 600 
Series ECCNs 


Proposed new ECCNs 1B608, 1D608, 
and 1E608 would also contain a 
paragraph ‘‘.y.99’’ that would control 
any item that meets all of following 
criteria: (i) The item is not listed on the 
CCL; (ii) the item was previously 
determined to be subject to the EAR in 
an applicable commodity jurisdiction 
determination issued by the U.S. 
Department of State; and (iii) the item 
would otherwise be controlled under 
one of these Category 1, 600 series, 
ECCNs because, for example, the item 
was ‘‘specially designed’’ for a military 
use. Items in these .y.99 paragraphs 
would be subject to antiterrorism (AT 
Column 1) controls only. 


Applicable Controls for New 600 Series 
ECCNs 


ECCN 1B608, 1C608, 1D608, and 
1E608 items (except for items in ECCN 
1B608.y, 1D608.y, or 1E608.y—1C608.y 
is reserved) would be subject to national 
security (NS Column 1), regional 
stability (RS Column 1), and 
antiterrorism (AT Column 1) controls. 


In addition, missile technology (MT 
Column 1) controls would apply to: 
equipment controlled by ECCN 1B608 
that is ‘‘specially designed’’ for the 
‘‘production’’ of rocket propellants; 
oxidizers or mixtures controlled under 
ECCN 1C608.m; ‘‘software’’ in ECCN 
1D608 that is ‘‘specially designed’’ for 
oxidizers or mixtures controlled under 
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ECCN 1C608.m; and ‘‘technology’’ in 
ECCN 1E608 that is ‘‘required’’ for 
oxidizers or mixtures controlled under 
ECCN 1C608.m. 


Under ECCN 1B018.a, ‘‘equipment’’ 
for the ‘‘production’’ of military 
explosives and solid propellants is 
controlled for national security, regional 
stability, antiterrorism and United 
Nations reasons. In addition, such 
‘‘equipment’’ that is for the 
‘‘production’’ of rocket propellants, is 
controlled for missile technology 
reasons. Under ECCN 1C018, 
commercial charges and devices 
containing energetic materials are 
controlled for national security, 
antiterrorism and United Nations 
reasons, and items classified under 
ECCN 1C018.m are also controlled for 
missile technology reasons. Items 
moving to proposed ECCN 1B608 and to 
proposed 1C608 would no longer be 
controlled for United Nations reasons, 
although they would retain their other 
current reasons for control. Controlling 
these items for United Nations reasons 
is unnecessary in light of the November 
7 proposed rule’s amendment to the RS 
Column 1 licensing policy, which stated 
that there would be a general policy of 
denial for ‘‘600 series’’ items if the 
destination is subject to a United States 
arms embargo. A list of such 
destinations is identified in proposed 
section 740.2(a)(12), published in the 
November 7 proposed rule. 


ECCN 1C111 Amended and ECCN 
1C238 Removed 


This proposed rule would amend 
ECCN 1C111 by adding under 1C111.a 
and 1C111.d, respectively, aluminum 
powder and hydrazine and derivatives 
thereof, which the President determines 
no longer warrant control under USML 
Category V. These items would be 
added to ECCN 1C111 because they 
possess characteristics that are more 
similar to the propellants, and 
constituent chemicals therefor, that are 
controlled under ECCN 1C111 than the 
energetic materials that would be 
controlled under proposed ECCN 
1C608. Like the items currently 
controlled under ECCN 1C111, these 
additional items would be subject to 
missile technology (MT Column 1) 
controls and anti-terrorism (AT Column 
1) controls. In addition, this proposed 
rule would amend the Related Controls 
paragraph in ECCN 1C111 to indicate 
that ECCN 1C608 controls oxidizers that 
are composed of fluorine (and also other 
halogens, oxygen, or nitrogen), except 
for chlorine trifluoride, which would be 
controlled under ECCN 1C111.a.3.f. 


Chlorine trifluoride currently is 
controlled under both ECCNs 1C018.m 


and 1C238—ECCN 1C018.m controls 
chlorine trifluoride for missile 
technology (MT Column 1), regional 
stability (RS Column 1), and anti- 
terrorism (AT Column 1) reasons, while 
ECCN 1C238 controls chlorine 
trifluoride for nuclear nonproliferation 
(NP Column 1) and anti-terrorism (AT 
Column 1) reasons. This proposed rule 
would remove chlorine trifluoride from 
ECCNs 1C018.m and 1C238 and control 
it under ECCN 1C111.a.3.f only, rather 
than also controlling it under ECCN 
1C608.m, because chlorine trifluoride is 
not on the WAML and, consequently, is 
not subject to national security (NS) 
controls. Accordingly, this proposed 
rule would amend ECCN 1C111 to 
control chlorine trifluoride under ECCN 
1C111.a.3.f for nuclear nonproliferation 
(NP Column 1) reasons, in addition to 
the MT and AT reasons for control that 
currently apply under this ECCN. 
Regional stability (RS Column 1) 
controls would no longer apply to 
chlorine trifluoride, because such 
controls would be redundant in view of 
the fact that they apply to the same 
group of destinations as missile 
technology controls (i.e., both RS 
Column 1 and MT Column 1 apply to 
all destinations, except for Canada). 
Because ECCN 1C238 currently controls 
chlorine trifluoride only, this ECCN 
would be removed from the CCL. 


ECCN 1E001 Amended 
This proposed rule would amend 


ECCN 1E001 by revising the ECCN 
heading to exclude ‘‘technology’’ for 
items that, with this proposed rule, 
would be controlled under proposed 
new ECCN 1B608 or 1C608 and by 
amending the Related Controls 
paragraph in the List of Items Controlled 
to include a reference to proposed new 
ECCN 1E608. In addition, this rule 
proposes to amend the nuclear 
nonproliferation (NP) controls 
paragraph in the License Requirements 
section of ECCN 1E001 to include 
‘‘technology’’ for ECCN 1C111 items 
controlled for NP reasons (i.e., chlorine 
trifluoride in ECCN 1C111.a.3.f). As a 
result of this change and the addition of 
chlorine trifluoride to ECCN 1C111, as 
described above, ‘‘technology’’ for the 
‘‘development’’ or ‘‘production’’ of 
chlorine trifluoride (ClF3) would be 
controlled under ECCN 1E001 for 
missile technology (MT Column 1), 
nuclear nonproliferation (NP Column 1), 
and anti-terrorism (AT Column 1) 
reasons. 


In addition, this proposed rule would 
amend the reference to ECCN 1E002.g, 
in the Related Controls paragraph of 
ECCN 1E001, to address control libraries 
(parametric technical databases) 


specially designed or modified to enable 
equipment to perform the functions of 
equipment controlled under either 
1A004.c (Nuclear, biological and 
chemical (NBC) detection systems) or 
1A004.d (Equipment for detecting or 
identifying explosives residues)— 
currently, only 1A004.c equipment is 
referenced. Adding 1A004.d as a cross 
reference corrects an inadvertent but 
non-substantive omission in the EAR as 
ECCN 1E002.g refers to both 1A004.c 
and 1A004.d. 


ECCN 1E101 Amended 
This proposed rule would amend the 


License Requirements section of ECCN 
1E101, consistent with the ‘‘technology’’ 
controls of the Nuclear Suppliers Group 
(NSG), to apply nuclear nonproliferation 
(NP Column 1) controls to ‘‘use’’ 
‘‘technology’’ for ECCN 1C111 items 
controlled for NP reasons (i.e., chlorine 
trifluoride in ECCN 1C111.a.3.f). As a 
result of this change, ‘‘use’’ 
‘‘technology’’ for chlorine trifluoride 
would be controlled for nuclear 
nonproliferation (NP Column 1), missile 
technology (MT Column 1), and anti- 
terrorism (AT Column 1) reasons under 
ECCN 1E101. This change is consistent 
with the proposal in this rule to remove 
chlorine trifluoride from ECCNs 
1C018.m and 1C238 and control 
chlorine trifluoride exclusively under 
ECCN 1C111.a.3.f. Currently, ‘‘use’’ 
‘‘technology’’ for chlorine trifluoride is 
controlled under ECCN 1E201 for 
nuclear nonproliferation (NP Column 1) 
and anti-terrorism (AT Column 1) 
reasons, only. As described below, this 
rule would amend ECCN 1E201 to 
remove ‘‘use’’ ‘‘technology’’ for chlorine 
trifluoride. 


ECCN 1E201 Amended 
ECCN 1E201 currently controls ‘‘use’’ 


‘‘technology’’ for chlorine trifluoride for 
nuclear nonproliferation (NP Column 1) 
and anti-terrorism (AT Column 1) 
reasons. This proposed rule would 
amend ECCN 1E201 by revising the 
ECCN heading to remove ‘‘technology’’ 
for ECCN 1C238 items (i.e., chlorine 
trifluoride), consistent with the ECCN 
1C111 and 1E101 changes described 
above, whereby chlorine trifluoride 
would be controlled under ECCN 
1C111.a.3.f, only, and ECCN 1E101 
would be amended to control ‘‘use’’ 
‘‘technology’’ for chlorine trifluoride. 


Corresponding Amendments 
To implement the regional stability 


controls that apply to the four new 600 
series ECCNs noted above, this 
proposed rule would revise § 742.6 of 
the EAR to apply the RS Column 1 
licensing policy to commodities 
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classified under ECCN 1B608 (except 
1B608.y) and 1C608 and to related 
‘‘software’’ and ‘‘technology’’ classified 
under ECCNs 1D608 and 1E608 (except 
1D608.y and 1E608.y), respectively. 


Relationship to the July 15 and 
November 7 Proposed Rules 


As referenced above, the purpose of 
the July 15 proposed rule was to set up 
the framework to support the transfer of 
items that the President determines no 
longer warrant control on the USML 
from the USML to the CCL. To facilitate 
that goal, the July 15 proposed rule 
contained definitions and concepts that 
were meant to be applied across 
categories. However, as BIS undertakes 
rulemakings to move specific categories 
of items from the USML to the CCL, 
there may be unforeseen issues or 
complications that may require BIS to 
reexamine those definitions and 
concepts. The comment period for the 
July 15 proposed rule closed on 
September 13, 2011. In the November 7 
proposed rule, BIS proposed several 
changes to those definitions and 
concepts. The comment period for the 
November 7 proposed rule closed on 
December 22, 2011. 


To the extent that this rule’s proposals 
affect any provision in either of those 
proposed rules or any provision in 
either of those proposed rules affect this 
proposed rule, BIS will consider 
comments on those provisions so long 
as they are within the context of the 
changes proposed in this rule. 


BIS believes that the following aspects 
of the July 15 proposed rule and the 
November 7 proposed rule are among 
those that could affect this proposed 
rule: 


• De minimis provisions in § 734.4; 
• Restrictions on use of license 


exceptions in §§ 740.2, 740.10, 740.11, 
and 740.20; 


• Change to national security 
licensing policy in § 742.4; 


• Addition of 600 series items to 
Supplement No. 2 to Part 744—List of 
Items Subject to the Military End-Use 
Requirement of § 744.21; and 


• Definitions of terms in § 772.1. 
BIS believes that the following 


provisions of this proposed rule are 
among those that could affect the 
provisions of the July 15 and November 
7 proposed rules: 


• Additional 600 series items 
identified in the RS Column licensing 
policy described in § 742.6. 


Effects of This Proposed Rule 


BIS believes that the principal effect 
of this rule, when considered in the 
context of the other similar proposed 
rules being published as part of the 


Export Control Reform Initiative, will be 
to provide greater flexibility for exports 
and reexports to NATO member 
countries and other multiple-regime- 
member countries of items the President 
determines no longer warrant control on 
the USML. This greater flexibility would 
be in the form of: application of the 
EAR’s de minimis threshold principle 
for items constituting less than a de 
minimis amount of controlled U.S.- 
origin content in foreign made items; 
availability of license exceptions, 
particularly License Exceptions 
‘‘Servicing and Replacement of Parts 
and Equipment’’ (RPL) and ‘‘Strategic 
Trade Authorization’’ (STA); 
elimination of the requirements for 
manufacturing license agreements and 
technical assistance agreements in 
connection with exports of technology; 
and a reduction in, or elimination of, 
exporter and manufacturer registration 
requirements and associated registration 
fees. Some of these specific effects are 
discussed in more detail below. 


De Minimis 
The July 15 proposed rule would 


impose certain unique de minimis 
requirements on items controlled under 
the new 600 series ECCNs. Section 
734.3 of the EAR provides, inter alia, 
that, under certain conditions, items 
made outside the United States that 
incorporate items subject to the EAR are 
not subject to the EAR if they do not 
exceed a ‘‘de minimis’’ percentage of 
controlled U.S. origin content. 
Depending on the destination, the de 
minimis percentage can be either 10 
percent or 25 percent. If the July 15 
proposed rule’s amendments at § 734.4 
of the EAR are adopted, the new ECCNs 
1B608, 1C608, 1D608, and 1E608 
proposed in this rule would be subject 
to the de minimis provisions set forth in 
the July 15 proposed rule. Foreign-made 
items incorporating items controlled 
under the new ECCNs would become 
eligible for de minimis treatment at the 
10 percent level (i.e., a foreign-made 
item is not subject to the EAR, for de 
minimis purposes, if the value of its 
U.S.-origin controlled content does not 
exceed 10 percent of foreign-made 
item’s value). In contrast, the AECA 
does not permit the ITAR to have a de 
minimis treatment for USML-listed 
items, regardless of the significance or 
insignificance of the U.S.-origin content 
or the percentage of U.S.-origin content 
in the foreign-made item (i.e., USML- 
listed items remain subject to the ITAR 
when they are incorporated abroad into 
a foreign-made item, regardless of either 
of these factors). In addition, foreign- 
made items that incorporate any items 
that are currently classified under an 


018 ECCN (e.g., ECCNs 1B018.a, 1C018, 
and 1D018) and that are moved to a new 
600 series ECCN (e.g., ECCNs 1B608, 
1C608, and 1D608, respectively) would 
be subject to the EAR if those foreign- 
made items contained more than 10 
percent U.S.-origin controlled content, 
regardless of the destination and 
regardless of the proportion of the U.S.- 
origin controlled content accounted for 
by the former 018 ECCN items. 


Use of License Exceptions 
The July 15 proposed rule would 


impose certain restrictions on the use of 
license exceptions for items that would 
be controlled under the new 600 series 
ECCNs on the CCL. For example, 
proposed § 740.2(a)(12) would make 600 
series items that are destined for a 
country subject to a United States arms 
embargo ineligible for shipment under a 
license exception, except where 
authorized by License Exception GOV 
under § 740.11(b)(2)(ii) of the EAR. BIS 
believes that, even with the July 15 and 
November 7 proposed restrictions on 
the use of license exceptions for 600 
series items, the restrictions on those 
items currently on the USML would be 
reduced, particularly with respect to 
exports to NATO members and 
multiple-regime member countries, if 
those items are moved from the USML 
to proposed ECCN 1B608 or 1C608. BIS 
also believes that, in practice, the 
movement of items from a 018 ECCN to 
a new 600 series ECCN (e.g., 
‘‘equipment’’ for the ‘‘production’’ of 
military explosives and solid 
propellants from ECCN 1B018.a to new 
ECCN 1B608 and commercial charges 
and devices containing energetic 
materials from ECCN 1C018.b through 
.m to new ECCN 1C608.b through .m, 
respectively) would have little effect on 
license exception availability for those 
items. However, BIS is aware of two 
situations (the use of License Exceptions 
GOV and STA) in which movement of 
items from a 018 ECCN to a new 600 
series ECCN could, in practice, impose 
greater limits on the use of license 
exceptions than currently is the case. 


First, the July 15 proposed rule would 
limit the use of License Exception GOV 
for 600 series commodities to situations 
in which the United States Government 
is the consignee and end user or to 
situations in which the consignee or end 
user is the government of a country 
listed in § 740.20(c)(1). Currently, 
‘‘production’’ and test ‘‘equipment’’ not 
subject to MT controls under ECCN 
1B018.a and commercial charges and 
devices containing energetic materials 
classified under ECCN 1C018.b through 
.l may be exported under any provision 
of License Exception GOV to any 
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destination authorized by that provision 
if all of the conditions of that provision 
are met and nothing else in the EAR 
precludes such shipment. 


Second, the July 15 proposed rule 
would: (i) limit the use of License 
Exception STA for ‘‘end items’’ in 600 
series ECCNs to those end items for 
which a specific request for License 
Exception STA eligibility (filed in 
conjunction with a license application) 
has been approved; and (ii) require that 
the end item be for ultimate end use by 
a foreign government agency of a type 
specified in the July 15 proposed rule. 
The July 15 proposed rule also would 
limit exports of 600 series parts, 
components, accessories, and 
attachments under License Exception 
STA for ultimate end use by the same 
set of end users. Neither the end-item 
restriction nor the restriction applicable 
to parts, components, accessories, and 
attachments currently applies to the use 
of License Exception STA for 
‘‘production’’ and test ‘‘equipment’’ not 
subject to MT controls under ECCN 
1B018.a and for commodities classified 
under ECCN 1C018.b through .l, but the 
latter restriction would apply to these 
items under new ECCNs 1B608 and 
1C608, respectively. In addition, the 
July 15 proposed rule would limit the 
shipment of 600 series items under 
License Exception STA to destinations 
listed in § 740.20(c)(1). Currently, ECCN 
1B018.a ‘‘production’’ and test 
‘‘equipment’’ (which would be moved to 
ECCN 1B608 by this proposed rule) that 
is not MT-controlled and commodities 
classified under ECCN 1C018.b through 
.l (which would be moved to ECCN 
1C608.b through .l, respectively, by this 
proposed rule) may be shipped under 
License Exception STA to destinations 
listed in § 740.20(c)(1) or (c)(2). 


In addition, this proposed rule 
provides that a license exception 
eligibility request would not have to be 
submitted for STA-eligible items 
controlled under new ECCN 1B608 or 
1C608. As proposed in the July 15 rule, 
the use of License Exception STA for 
‘‘end items’’ in 600 series ECCNs would 
be prohibited, unless a specific request 
for License Exception STA eligibility 
has been submitted to, and approved by, 
BIS. 


Items controlled under new ECCN 
1B608 or 1C608 (except those controlled 
for MT reasons) would be eligible for 
License Exception LVS (limited value 
shipments) up to a value of $1,500. Note 
that for items previously classified 
under ECCN 1B018 that would, under 
this proposal, be classified under ECCN 
1B608, the threshold for LVS 
availability would drop from $3,000 to 
$1,500 with this proposed change (and 


increase from $0 to $1,500 for Rwanda). 
For items previously classified under 
ECCN 1C018 that would, under this 
proposal, be classified under ECCN 
1C608, the threshold for LVS 
availability would drop from $3,000 to 
$1,500 (and LVS would become 
available for Rwanda). Items controlled 
under new ECCN 1B608 (except those 
controlled for MT reasons) also would 
be eligible for License Exceptions TMP 
(temporary exports), and RPL (servicing 
and replacement parts). 


Making U.S. Export Controls More 
Consistent With the Wassenaar 
Arrangement Munitions List Controls 


Since the beginning of the Export 
Control Reform Initiative, the 
Administration has stated that the 
reforms will be consistent with the 
United States’ obligations to the 
multilateral export control regimes. 
Accordingly, the Administration will, in 
this and subsequent proposed rules, 
exercise its national discretion to 
implement, clarify, and, to the extent 
feasible, align its controls with those of 
the regimes. For example, proposed 
ECCNs 1B608, 1D608, and 1E608 
implement, to the extent possible, the 
controls in WAML Category 18 for 
production equipment, the controls in 
WAML Category 21 for software, and 
the controls in WAML Category 22 for 
technology, while proposed ECCN 
1C608 implements, to the extent 
possible and to the extent that such 
items would not be controlled on the 
USML, the controls in WAML Category 
8. 


Other Effects: National Security and 
Regional Stability Controls 


Pursuant to the framework identified 
in the July 15 proposed rule, energetic 
materials and related commodities 
classified under ECCN 1C608 and 
related test, inspection and production 
equipment, software and technology 
classified under ECCN 1B608, 1D608 or 
1E608, respectively (except items 
classified under the .y paragraphs of 
these ECCNs), would be subject to the 
licensing policies that apply to items 
controlled for national security (NS) 
reasons, as described in § 742.4(b)(1)— 
specifically, NS Column 1 controls. In 
addition, all commodities in ECCN 
1C608, along with related test, 
inspection and production equipment, 
software and technology classified 
under ECCN 1B608, 1D608 or 1E608, 
respectively (except items classified 
under the .y paragraphs of these 
ECCNs), would be subject to the 
regional stability licensing policies set 
forth in § 742.6(a)(1)—specifically, RS 
Column 1. Consistent with this policy, 


this proposed rule would revise § 742.6 
of the EAR to apply the RS Column 1 
licensing policy to commodities 
classified under ECCN 1B608 (except 
1B608.y) and 1C608 and to related 
‘‘software’’ and ‘‘technology’’ classified 
under ECCNs 1D608 and 1E608 (except 
1D608.y and 1E608.y). 


The July 15 proposed rule would 
amend § 742.4 to apply a general policy 
of denial to 600 series items for 
destinations that are subject to a United 
States arms embargo. That policy would 
apply to all items controlled for national 
security (NS) reasons under this 
proposed rule. The November 7 
proposed rule would expand that 
general policy of denial to include 600 
series items subject to the licensing 
policies that apply to items controlled 
for regional stability reasons, as 
described in § 742.6(b)(1)—specifically, 
RS Column 1. While this change might 
seem redundant for the items affected 
by this proposed rule, it ensures that a 
general denial policy would apply to 
any 600 series items that are controlled 
for missile technology (MT) and 
regional stability (RS) reasons, but not 
for national security (NS) reasons (as 
would be the case for certain items 
affected by the aircraft rule). 


Section-by-Section Description of the 
Proposed Changes 


• Section 742.6—ECCNs 1B608, 
1C608, 1D608, and 1E608 are added to 
§ 742.6(a)(1) to impose an RS Column 1 
license requirement and licensing 
policy, including a general policy of 
denial in Section 742.6(b)(1) for 
applications to export or reexport ‘‘600 
series’’ items to destinations that are 
subject to a United States arms embargo. 


• Supplement No. 1 to part 774— 
ECCNs 1B608, 1C608, 1D608, and 1E608 
are added to Supplement No. 1 to part 
774. ECCN 1B018 is amended to remove 
and reserve 1B018.a and to cross 
reference ‘‘production’’ and test 
‘‘equipment’’ that would be moved from 
1B018.a to proposed new ECCN 1B608. 
ECCN 1C018 is amended to remove all 
language except cross references to 
commercial charges and devices 
containing energetic materials that 
would be moved from ECCN 1C018 to 
proposed new ECCN 1C608 under 
paragraphs .b through .m, respectively. 
ECCN 1C111 is amended to add certain 
aluminum powder and hydrazine and 
derivatives thereof. ECCN 1D018 is 
amended to remove ‘‘software’’ for 
ECCN 1B018.a ‘‘production’’ and test 
‘‘equipment’’ and to cross reference 
such equipment in proposed new ECCN 
1D608. ECCN 1E001 is amended to 
remove ‘‘technology’’ for 1B018.a items 
that would be moved to proposed new 
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ECCN 1B608 and to cross reference such 
‘‘technology’’ in proposed new ECCN 
1E608. 


Request for Comments 
BIS seeks comments on this proposed 


rule. BIS will consider all comments 
received on or before June 18, 2012. All 
comments (including any personally 
identifying information or information 
for which a claim of confidentially is 
asserted either in those comments or 
their transmittal emails) will be made 
available for public inspection and 
copying. Parties who wish to comment 
anonymously may do so by submitting 
their comments via Regulations.gov, 
leaving the fields that would identify 
the commenter blank and including no 
identifying information in the comment 
itself. 


Although the Export Administration 
Act expired on August 20, 2001, the 
President, through Executive Order 
13222 of August 17, 2001, 3 CFR, 2001 
Comp., p. 783 (2002), as extended by the 
Notice of August 12, 2011, 76 FR 50661 
(August 16, 2011), has continued the 
Export Administration Regulations in 
effect under the International 
Emergency Economic Powers Act. BIS 
continues to carry out the provisions of 
the Export Administration Act, as 
appropriate and to the extent permitted 
by law, pursuant to Executive Order 
13222. 


Rulemaking Requirements 
1. Executive Orders 13563 and 12866 


direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distribute impacts, and equity). 
Executive Order 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This rule has been 
designated a ‘‘significant regulatory 
action,’’ although not economically 
significant, under section 3(f) of 
Executive Order 12866. Accordingly, 
the rule has been reviewed by the Office 
of Management and Budget (OMB). 


2. Notwithstanding any other 
provision of law, no person is required 
to respond to, nor is subject to a penalty 
for failure to comply with, a collection 
of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
OMB control number. This proposed 
rule would affect two approved 


collections: Simplified Network 
Application Processing + System 
(control number 0694–0088), which 
includes, among other things, license 
applications, and License Exceptions 
and Exclusions (0694–0137). 


As stated in the July 15, 2011, 
proposed rule (76 FR 41958), BIS 
believes that the combined effect of all 
rules to be published adding items to 
the EAR that would be removed from 
the ITAR as part of the administration’s 
Export Control Reform Initiative would 
increase the number of license 
applications to be submitted by 
approximately 16,000 annually, 
resulting in an increase in burden hours 
of 5,067 (16,000 transactions at 17 
minutes each) under control number 
0694–0088. 


Some items formerly on the USML 
would become eligible for License 
Exception STA under this rule. As 
specified in the STA eligibility 
paragraphs for 1B608 and 1C608, such 
items would not need a determination 
of eligibility per § 740.20(g) of the EAR. 
As stated in the July 15 proposed rule, 
BIS believes that the increased use of 
License Exception STA resulting from 
the combined effect of all rules to be 
published adding items to EAR that 
would be removed from the ITAR as 
part of the administration’s Export 
Control Reform Initiative would 
increase the burden associated with 
control number 0694–0137 by about 
23,858 hours (20,450 transactions at 1 
hour and 10 minutes each). 


BIS expects that this increase in 
burden would be more than offset by a 
reduction in burden hours associated 
with approved collections related to the 
ITAR. This proposed rule addresses 
controls on energetic materials and 
related parts, components, production 
equipment, software, and technology. 
The largest impact of the proposed rule 
would be with respect to exporters of 
parts and components because, under 
the proposed rule, most U.S. and foreign 
energetic materials and associated 
equipment would continue to be subject 
to the ITAR. Because, with few 
exceptions, the ITAR allows exemptions 
from license requirements only for 
exports to Canada, most exports to 
integrators for U.S Government 
equipment and most exports of routine 
maintenance parts and components for 
NATO and other close allies require 
State Department authorization. In 
addition, the exports necessary to 
produce parts and components for 
defense articles in the inventories of the 
United States and its NATO and other 
close allies require State Department 
authorizations. Under the EAR, as 
proposed, a small number of low-level 


parts would not require a license to 
most destinations. Most other parts, 
components, accessories, and 
attachments would become eligible for 
export to NATO and other close allies 
under License Exception STA. Use of 
License Exception STA imposes a 
paperwork and compliance burden 
because, for example, exporters must 
furnish information about the item 
being exported to the consignee and 
obtain from the consignee an 
acknowledgement and commitment to 
comply with the EAR. It is, however, the 
Administration’s understanding that 
complying with the requirements of 
STA is likely to be less burdensome 
than applying for licenses. For example, 
under License Exception STA, a single 
consignee statement can apply to an 
unlimited number of products, need not 
have an expiration date and need not be 
submitted to the government in advance 
for approval. Suppliers with regular 
customers can tailor a single statement 
and assurance to match their business 
relationship rather than applying 
repeatedly for licenses with every 
purchase order to supply allied and, in 
some cases, U.S. forces with routine 
replacement parts and components. 


Even in situations in which a license 
would be required under the EAR, the 
burden likely will be reduced compared 
to the license requirement of the ITAR. 
In particular, license applications for 
exports of technology controlled by 
ECCN 1E608 are likely to be less 
complex and burdensome than the 
authorizations required to export ITAR- 
controlled technology, i.e., 
Manufacturing License Agreements and 
Technical Assistance Agreements. 


3. This rule does not contain policies 
with Federalism implications as that 
term is defined under E.O. 13132. 


4. The Regulatory Flexibility Act 
(RFA), as amended by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (SBREFA), 5 U.S.C. 
601 et seq., generally requires an agency 
to prepare an initial regulatory 
flexibility analysis (IRFA) for any rule 
subject to the notice and comment 
rulemaking requirements under the 
Administrative Procedure Act (5 U.S.C. 
553) or any other statute, unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Under section 605(b) of the RFA, 
however, if the head of an agency 
certifies that a rule will not have a 
significant impact on a substantial 
number of small entities, the RFA does 
not require the agency to prepare a 
regulatory flexibility analysis. Pursuant 
to section 605(b), the Chief Counsel for 
Regulation, Department of Commerce, 
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certified to the Chief Counsel for 
Advocacy, Small Business 
Administration that this proposed rule, 
if promulgated, will not have a 
significant impact on a substantial 
number of small entities. 


Number of Small Entities 
The Bureau of Industry and Security 


(BIS) does not collect data on the size 
of entities that apply for and are issued 
export licenses. Although BIS is unable 
to estimate the exact number of small 
entities that would be affected by this 
rule, it acknowledges that this rule 
would affect some unknown number. 


Economic Impact 
This proposed rule is part of the 


Administration’s Export Control Reform 
Initiative. Under that initiative, the 
United States Munitions List (22 CFR 
part 121) (USML) will be revised to be 
a ‘‘positive’’ list, i.e., a list that does not 
use generic, catch-all controls on any 
part, component, accessory, attachment, 
or end item that was in any way 
specifically modified for a defense 
article, regardless of the article’s 
military or intelligence significance or 
non-military applications. At the same 
time, articles that are determined to no 
longer warrant control on the USML 
will become controlled on the 
Commerce Control List (CCL). Such 
items, along with certain military items 
that currently are on the CCL, will be 
identified in specific Export Control 
Classification Numbers (ECCNs) known 
as the ‘‘600 series’’ ECCNs. In addition, 
some items currently on the CCL will 
move from existing ECCNs to the new 
600 series ECCNs. 


This rule addresses certain energetic 
materials and related articles currently 
enumerated in USML Category V 
(Explosives and Energetic Materials, 
Propellants, Incendiary Agents and 
Their Constituents) and items currently 
controlled under ECCN 1B018.a 
(Equipment for the Production of 
Military Explosives and Solid 
Propellants), ECCN 1C018 (Commercial 
Charges and Devices Containing 
Energetic Materials on the Wassenaar 
Arrangement Munitions List), ECCN 
1D018 (‘‘Software’’ for Equipment 
Controlled by ECCN 1B018.a), and 
ECCN 1E001 (‘‘Technology’’ for the 
‘‘Development’’ or ‘‘Production’’ of 
Items Controlled by ECCN 1B018.a). 
Most energetic materials and associated 
equipment would remain on the USML. 
However, parts and components, which 
are more likely to be produced by small 
businesses than are energetic materials 
and related production equipment, 
would in many cases become subject to 
the EAR. In addition, officials of the 


Department of State have informed BIS 
that license applications for such parts 
and components are a high percentage 
of the license applications for USML 
articles reviewed by that department. 
Changing the jurisdictional status of 
certain Category V items would reduce 
the burden on small entities (and other 
entities as well) through: (i) elimination 
of some license requirements; (ii) greater 
availability of license exceptions; (iii) 
simpler license application procedures; 
and (iv) reduced or eliminated 
registration fees. 


In addition, parts and components 
that are controlled under the ITAR 
remain under ITAR control when 
incorporated into foreign-made items, 
regardless of the significance or 
insignificance of the item. This 
discourages foreign buyers from 
incorporating such U.S. content. The 
availability of de minimis treatment 
under the EAR, for those items that 
would no longer be controlled under the 
ITAR, may reduce the disincentive for 
foreign manufacturers to purchase U.S.- 
origin parts and components. 


Many exports and reexports of the 
Category V articles that would be placed 
on the CCL by this rule, particularly 
parts and components, would become 
eligible for license exceptions that apply 
to shipments to U.S. Government 
agencies, parts and components being 
exported for use as replacement parts, 
temporary exports, and License 
Exception Strategic Trade Authorization 
(STA), reducing the number of licenses 
that exporters of these items would 
need. License Exceptions under the EAR 
would allow suppliers to send routine 
replacement parts and low level parts to 
NATO and other close allies and export 
control regime partners for use by those 
governments and for use by contractors 
building equipment for those 
governments or for the U.S. Government 
without having to obtain export 
licenses. Under License Exception STA, 
the exporter would need to furnish 
information about the item being 
exported to the consignee and obtain a 
statement from the consignee that, 
among other things, would commit the 
consignee to comply with the EAR and 
other applicable U.S. laws. Because 
such statements and obligations can 
apply to an unlimited number of 
transactions and have no expiration 
date, they would create a net reduction 
in burden on transactions that the 
government routinely approves through 
the license application process that the 
License Exception STA statements 
would replace. 


Even for exports and reexports for 
which a license would be required, the 
process would be simpler and less 


costly under the EAR. When a USML 
Category V article is moved to the CCL, 
the number of destinations for which a 
license is required would remain 
unchanged. However, the burden on the 
license applicant would decrease 
because the licensing procedure for CCL 
items is simpler and more flexible that 
the license procedure for USML articles. 


Under the USML licensing procedure, 
an applicant must include a purchase 
order or contract with its application. 
There is no such requirement under the 
CCL licensing procedure. This 
difference gives the CCL applicant at 
least two advantages. First, the 
applicant has a way to determine 
whether the U.S. government will 
authorize the transaction before it enters 
into potentially lengthy, complex and 
expensive sales presentations or 
contract negotiations. Under the USML 
procedure, the applicant must caveat all 
sales presentations with a reference to 
the need for government approval, and 
is more likely to engage in substantial 
effort and expense only to find that the 
government will reject the application. 
Second, a CCL license applicant need 
not limit its application to the quantity 
or value of one purchase order or 
contract. It may apply for a license to 
cover all of its expected exports or 
reexports to a specified consignee over 
the life of a license (normally two years, 
but may be longer if circumstances 
warrant a longer period), thus reducing 
the total number of licenses for which 
the applicant must apply. 


In addition, many applicants 
exporting or reexporting items that this 
rule proposes to transfer from the USML 
to the CCL would realize cost savings 
through the elimination of some or all 
registration fees currently assessed 
under the USML’s licensing procedure. 
Currently, USML applicants must pay to 
use the USML licensing procedure even 
if they never actually are authorized to 
export. Registration fees for 
manufacturers and exporters of articles 
on the USML start at $2,500 per year, 
increase to $2,750 for organizations 
applying for one to ten licenses per year 
and further increases to $2,750 plus 
$250 per license application (subject to 
a maximum of three percent of total 
application value) for those who need to 
apply for more than ten licenses per 
year. Conversely, there are no 
registration or application processing 
fees for applications to export items 
listed on the CCL. Once the Category V 
items that are the subject to this 
rulemaking are removed from the USML 
and added to the CCL, entities currently 
applying for licenses from the 
Department of State would find their 
registration fees reduced if the number 
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of USML licenses those entities need 
declines. If an entity’s entire product 
line is moved to the CCL, its ITAR 
registration and registration fee 
requirement would be eliminated. 


De minimis treatment under the EAR 
would become available for all items 
that this rule proposes to transfer from 
the USML to the CCL. Items subject to 
the ITAR will remain subject to the 
ITAR when they are incorporated 
abroad into a foreign-made product 
regardless of the percentage of U.S 
content in that foreign-made product. 
However, foreign-made products 
incorporating items that this rule would 
move to the CCL would be subject to the 
EAR only if their total controlled U.S.- 
origin content exceeds 10 percent. 
Because including small amounts of 
U.S.-origin content would not subject 
foreign-made products to the EAR, 
foreign manufacturers would have less 
incentive to refrain from purchasing 
such U.S.-origin parts and components, 
a development that potentially would 
mean greater sales for U.S. suppliers, 
including small entities. 


For items currently on the CCL that 
would be moved from existing ECCNs to 
the new 600 series, license exception 
availability would be narrowed 
somewhat and the applicable de 
minimis threshold for foreign-made 
products containing those items would 
in some cases be reduced from 25 
percent to 10 percent. However, BIS 
believes that any increased burden 
imposed by those actions would be 
offset substantially by the reduction in 
burden attributable to the moving of 
items from the USML to CCL and the 
compliance benefits associated with the 
consolidation of all WAML items 
subject to the EAR in one series of 
ECCNs. These changes also would 
reduce the burden on small entities by 
resolving actual and potential 
jurisdictional uncertainty with respect 
to items that are related to articles 
enumerated in USML Category V. 


Conclusion 
BIS is unable to determine the precise 


number of small entities that would be 
affected by this rule. Based on the facts 
and conclusions set forth above, BIS 
believes that any burdens imposed by 
this rule would be offset by a reduction 
in the number of items that would 
require a license, increased 
opportunities for use of license 
exceptions for exports to certain 
countries, simpler export license 
applications, reduced or eliminated 
registration fees, and application of a de 
minimis threshold for foreign-made 
items incorporating U.S.-origin parts 
and components, which would reduce 


the incentive for foreign buyers to 
design out or avoid U.S.-origin content. 
For these reasons, the Chief Counsel for 
Regulation of the Department of 
Commerce certified to the Chief Counsel 
for Advocacy of the Small Business 
Administration that this rule, if adopted 
in final form, would not have a 
significant economic impact on a 
substantial number of small entities. 
Accordingly, no IRFA is required, and 
none has been prepared. 


List of Subjects 


15 CFR Part 742 
Exports, Terrorism. 


15 CFR Part 774 
Exports, Reporting and recordkeeping 


requirements. 
For the reasons stated in the 


preamble, parts 742 and 774 of the 
Export Administration Regulations (15 
CFR parts 730–774) are proposed to be 
amended as follows: 


15 CFR PART 742—[AMENDED] 


1. The authority citation for 15 CFR 
part 742 continues to read as follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.; 
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22 
U.S.C. 7210; Sec 1503, Pub. L. 108–11, 117 
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR, 
1978 Comp., p. 179; E.O. 12851, 58 FR 33181, 
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59 
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Presidential Determination 
2003–23 of May 7, 2003, 68 FR 26459, May 
16, 2003; Notice of August 12, 2011, 76 FR 
50661 (August 16, 2011); Notice of November 
9, 2011, 76 FR 70319 (November 10, 2011). 


2. Section 742.6 is amended by 
revising paragraph (a)(1) to read as 
follows: 


§ 742.6 Regional stability. 
(a) * * * 
(1) RS Column 1 License 


Requirements in General. As indicated 
in the CCL and in RS column 1 of the 
Commerce Country Chart (see 
Supplement No. 1 to part 738 of the 
EAR), a license is required to all 
destinations, except Canada, for items 
described on the CCL under ECCNs 
0A521; 0A601 (except 0A601.y); 0A602 
(except 0A602.y); 0A606 (except 
0A606.b and .y); 0B521; 0B601; 0B602; 
0B606 (except 0B606.y); 0C521; 0C606 
(except 0C606.y); 0D521; 0D602; 0D606 
(except 0D606.y); 0E521; 0E601; 0E602; 
0E606 (except 0E606.y); 1A607 (except 
1A607.y); 1B607 (except 1B607.y); 
1B608 (except 1B608.y); 1C607; 1C608; 
1D607 (except 1D607.y); 1D608 (except 
1D608.y); 1E607 (except 1E607.y); 


1E608 (except 1E608.y); 6A002.a.1, a.2, 
a.3, .c, or .e; 6A003.b.3, and b.4.a; 
6A008.j.1; 6A998.b; 6D001 (only 
‘‘software’’ for the ‘‘development’’ or 
‘‘production’’ of items in 6A002.a.1, a.2, 
a.3, .c; 6A003.b.3 and .b.4; or 6A008.j.1); 
6D002 (only ‘‘software’’ for the ‘‘use’’ of 
items in 6A002.a.1, a.2, a.3, .c; 
6A003.b.3 and .b.4; or 6A008.j.1); 
6D003.c; 6D991 (only ‘‘software’’ for the 
‘‘development,’’ ‘‘production,’’ or ‘‘use’’ 
of equipment classified under 6A002.e 
or 6A998.b); 6E001 (only ‘‘technology’’ 
for ‘‘development’’ of items in 
6A002.a.1, a.2, a.3 (except 
6A002.a.3.d.2.a and 6A002.a.3.e for lead 
selenide focal plane arrays), and .c or .e, 
6A003.b.3 and b.4, or 6A008.j.1); 6E002 
(only ‘‘technology’’ for ‘‘production’’ of 
items in 6A002.a.1, a.2, a.3, .c, or .e, 
6A003.b.3 or b.4, or 6A008.j.1); 6E991 
(only ‘‘technology’’ for the 
‘‘development,’’ ‘‘production,’’ or ‘‘use’’ 
of equipment classified under 6A998.b); 
6D994; 7A994 (only QRS11–00100–100/ 
101 and QRS11–0050–443/569 
Micromachined Angular Rate Sensors); 
7D001 (only ‘‘software’’ for 
‘‘development’’ or ‘‘production’’ of 
items in 7A001, 7A002, or 7A003); 
7E001 (only ‘‘technology’’ for the 
‘‘development’’ of inertial navigation 
systems, inertial equipment, and 
specially designed components therefor 
for civil aircraft); 7E002 (only 
‘‘technology’’ for the ‘‘production’’ of 
inertial navigation systems, inertial 
equipment, and specially designed 
components therefor for civil aircraft); 
7E101 (only ‘‘technology’’ for the ‘‘use’’ 
of inertial navigation systems, inertial 
equipment, and specially designed 
components for civil aircraft); 8A609 
(except 8A609.y); 8A620 (except 
8A620.y); 8B609 (except 8B609.y); 
8B620 (except 8B620.y); 8C609 (except 
8C609.y); 8D609 (except software for the 
‘‘development,’’ ‘‘production,’’ 
operation, or maintenance of 
commodities controlled by 8A609.y, 
8B609.y, or 8C609.y); 8D620 (except 
software for the ‘‘development,’’ 
‘‘production,’’ operation, or 
maintenance of commodities controlled 
by 8A620.y or 8B620.y); 8E609 (except 
‘‘technology’’ for the ‘‘development,’’ 
‘‘production,’’ operation, installation, 
maintenance, repair, overhaul, or 
refurbishment of commodities 
controlled by 8A609.y, 8B609.y, or 
8C609.y); 8E620 (except ‘‘technology’’ 
for the ‘‘development,’’ ‘‘production,’’ 
operation, installation, maintenance, 
repair, overhaul, or refurbishment of 
commodities controlled by 8A620.y or 
8B620.y); 9A610 (except 9A610.y); 
9A619 (except 9A619.y); 9B610 (except 
9B610.y); 9B619 (except 9B619.y); 
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9C610 (except 9C610.y); 9C619 (except 
9C619.y); 9D610 (except software for the 
‘‘development,’’ ‘‘production,’’ 
operation, installation, maintenance, 
repair, or overhaul of commodities 
controlled by 9A610.y, 9B610.y, or 
9C610.y); 9D619 (except software for the 
‘‘development,’’ ‘‘production,’’ 
operation, or maintenance of 
commodities controlled by 9A619.y, 
9B619.y, or 9C619.y); 9E610 (except 
‘‘technology’’ for the ‘‘development,’’ 
‘‘production,’’ operation, installation, 
maintenance, repair, overhaul, or 
refurbishment of commodities 
controlled by ECCN 9A610.y, 9B610.y, 
or 9C610.y); and 9E619 (except 
‘‘technology’’ for the ‘‘development,’’ 
‘‘production’’ operation, installation, 
maintenance, repair, overhaul, or 
refurbishment of commodities 
controlled by ECCN 9A619.y, 9B619.y, 
or 9C619.y). 
* * * * * 


PART 774—[AMENDED] 


3. The authority citation for 15 CFR 
part 774 continues to read as follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C. 
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et 
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u); 
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C. 
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22 
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Notice of August 12, 2011, 76 
FR 50661 (August 16, 2011). 


4. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1B018 is amended in the List of Items 
Controlled by revising the ‘‘Related 
Controls’’ paragraph and by removing 
and reserving paragraph .a to read as 
follows: 


Supplement No. 1 to Part 774—The 
Commerce Control List 


* * * * * 
1B018 Equipment on the Wassenaar 


Arrangement Munitions List. 


* * * * * 


List of Items Controlled 


Unit: * * * 
Related Controls: See ECCN 1B608.a, .b, and 


.x for items that, immediately prior to 
[effective date of final rule], were classified 
under 1B018.a. 


Related Definitions: * * * 
Items: 


a. [RESERVED] 
b. * * * 


5. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 


1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ add a 
new ECCN 1B608 between ECCNs 
1B233 and 1B999 to read as follows: 
1B608 Test, Inspection, and Production 


‘‘Equipment’’ and Related Commodities 
‘‘Specially Designed’’ for the 
‘‘Development’’ or ‘‘Production’’ of 
Commodities Enumerated in ECCN 
1C608 or USML Category V. 


License Requirements 


Reason for Control: NS, RS, MT, AT 


Control(s) Country chart 


NS applies to entire 
entry, except 
1B608.y.


NS Column 1 


RS applies to entire 
entry, except 
1B608.y.


RS Column 1 


MT applies to equip-
ment ‘‘specially de-
signed’’ for the 
‘‘production’’ of 
rocket propellants.


MT Column 1 


AT applies to entire 
entry.


AT Column 1 


License Exceptions 


LVS: $1500 
GBS: N/A 
CIV: N/A 
STA: (1) Paragraph (c)(2) of License 


Exception STA (§ 740.20(c)(2) of the EAR) 
may not be used for any item in 1B608. (2) 
Paragraph (c)(1) of License Exception STA 
(§ 740.20(c)(1)) may be used for items in 
1B608 without the need for a 
determination described in § 740.20(g). (3) 
STA is not available for ‘‘equipment’’ for 
the ‘‘production’’ of MT-controlled rocket 
propellants. 


List of Items Controlled 


Unit: End items in number; parts, 
component, accessories and attachments in 
$ value. 


Related Controls: Defense articles that are 
enumerated in USML Category V, and 
technical data (including software) directly 
related thereto, are subject to the ITAR. 


Related Definitions: N/A 
Items: 


a. ‘‘Equipment’’ not elsewhere specified in 
the CCL or the USML ‘‘specially designed’’ 
for the ‘‘production’’ of items controlled by 
ECCN 1C608 or USML Category V. 


Note: ECCN 1C608.a. includes: (1) 
Continuous nitrators; (2) dehydration 
presses; (3) cutting machines for the sizing of 
extruded propellants; (4) sweetie barrels 
(tumblers) 6 feet or more in diameter and 
having over 500 pounds product capacity; (5) 
convection current converters for the 
conversion of materials listed in USML 
Category V(c)(2); and (6) extrusion presses for 
the extrusion of small arms, cannon and 
rocket propellants. 


b. Complete installations not elsewhere 
specified in the CCL or the USML ‘‘specially 
designed’’ for the ‘‘production’’ of items 


controlled by ECCN 1C608 or USML Category 
V. 


c. Environmental test facilities ‘‘specially 
designed’’ for the certification, qualification, 
or testing of items controlled by ECCN 1C608 
or USML Category V. 


d. through w. [RESERVED] 
x. ‘‘Parts,’’ ‘‘components,’’ ‘‘accessories and 


attachments’’ that are ‘‘specially designed’’ 
for a commodity subject to control in this 
ECCN or a defense article in USML Category 
V and not elsewhere specified on the USML 
or the CCL. 


Note 1: Forgings, castings, and other 
unfinished products, such as extrusions and 
machined bodies, that have reached a stage 
in manufacturing where they are clearly 
identifiable by material composition, 
geometry, or function as commodities 
controlled by ECCN 1B608.x are controlled 
by ECCN 1B608.x. 


y. Specific test, inspection, and production 
‘‘equipment’’ ‘‘specially designed’’ for the 
‘‘production’’ or ‘‘development’’ of 
commodities controlled by this ECCN 1B608 
or a defense article in USML Category V, and 
‘‘parts,’’ ‘‘components,’’ ‘‘accessories and 
attachments’’ ‘‘specially designed’’ therefor, 
as follows: 


y.1 through y. 98. [RESERVED] 
y.99. Commodities not identified on the 


CCL that (i) have been determined, in an 
applicable commodity jurisdiction 
determination issued by the U.S. Department 
of State, to be subject to the EAR and (ii) 
would otherwise be controlled elsewhere in 
ECCN 1B608. 


6. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1C018 is amended to read as follows: 
1C018 Commercial Charges and Devices 


Containing Energetic Materials on the 
Wassenaar Arrangement Munitions List 
and Certain Chemicals. 


No items currently are in this ECCN. 
(1) See ECCN 1C608.b. through .m for items 
that, immediately prior to [effective date of 
final rule], were classified under 1C018.b 
through .m. (2) See ECCNs 1C011, 1C111, 
and 1C239 for additional controlled energetic 
materials, including chlorine trifluoride 
(ClF3), which is controlled under ECCN 
1C111.a.3.f. (3) See ECCN 1A008 for shaped 
charges, detonating cord, and cutters and 
severing tools. 


7. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ revise 
ECCN 1C111 to read as follows: 
1C111 Propellants and constituent 


chemicals for propellants, other than 
those specified in 1C011, as follows (see 
List of Items Controlled). 


License Requirements 


Reason for Control: MT, NP, AT 
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Control(s) Country chart 


MT applies to entire 
entry.


MT Column 1 


NP applies to 
1C111.a.3.f only.


NP Column 1 


AT applies to entire 
entry.


AT Column 1 


License Exceptions 
LVS: N/A 
GBS: N/A 
CIV: N/A 


List of Items Controlled 
Unit: Kilograms 
Related Controls: (1) See USML Category 


V(e)(7) for controls on HTPB (hydroxyl 
terminated polybutadiene) with a hydroxyl 
functionality equal to or greater than 2.2 
and less than or equal to 2.4, a hydroxyl 
value of less than 0.77 meq/g, and a 
viscosity at 30 °C of less than 47 poise 
(CAS # 69102–90–5). (2) See USML 
Category V(f)(3) for controls on ferrocene 
derivatives, including butacene. (3) See 
ECCN 1C608 for controls on oxidizers that 
are composed of fluorine and also other 
halogens, oxygen, or nitrogen, except for 
chlorine trifluoride, which is controlled 
under this ECCN 1C111.a.3.f. (4) See ECCN 
1C011.b for controls on boron and boron 
alloys. 


Related Definitions: Particle size is the mean 
particle diameter on a weight basis. 
Particle size must be determined through 
the use of best industrial practices and the 
controls may not be undermined by the 
addition of larger or smaller sized material 
to shift the mean diameter. 


Items: 
a. Propulsive substances: 
a.1. Aluminum powder as follows: 
a.1.a. Spherical aluminium powder not 


controlled by 1C111.a.1.b. with particles of 
uniform diameter of less than 200 
micrometer and an aluminum content of 97% 
by weight or more, if at least 10 percent of 
the total weight is made up of particles of 
less than 63 micrometer, according to ISO 
2591:1988 or national equivalents such as JIS 
Z8820. 


a.1.b. Aluminum powder with all of the 
following: 


a.1.b.1. Greater than 99% purity; 
a.1.b.2. Greater than 50% of the particles 


being spheroidal, or produced by a gas 
atomization process using an inert gas such 
as nitrogen; and 


a.1.b.3. Particle size less than 60 microns. 
Technical Note: A particle size of 63 


micrometer (ISO R–565) corresponds to 250 
mesh (Tyler) or 230 mesh (ASTM standard 
E–11). 


a.2. Metal fuels, other than that controlled 
by the U.S. Munitions List, in particle sizes 
of less than 60 × 10¥6 m (60 micrometers), 
whether spherical, atomized, spheroidal, 
flaked or ground, as follows: 


a.2.a. Consisting of 97% by weight or more 
of any of the following: 


a.2.a.1. Zirconium; 
a.2.a.2. Beryllium; 
a.2.a.3. Magnesium; or 
a.2.a.4. Alloys of the metals specified by 


a.2.a.1 to a.2.a.3 above. 


a.2.b. [RESERVED] 
Technical Note: The natural content of 


hafnium in the zirconium (typically 2% to 
7%) is counted with the zirconium. 


a.3. Oxidizer substances usable in liquid 
propellant rocket engines, as follows: 


a.3.a. Dinitrogen trioxide; 
a.3.b. Nitrogendioxide/dinitrogen 


tetroxide; 
a.3.c. Dinitrogen pentoxide; 
a.3.d. Mixed oxides of nitrogen (MON); 
a.3.e. Inhibited red fuming nitric acid 


(IRFNA); 
a.3.f. Chlorine trifluoride (ClF3). 
Technical Note: Mixed oxides of nitrogen 


(MON) are solutions of nitric oxide (NO) in 
dinitrogen tetroxide/nitrogen dioxide (N2O4/ 
NO2) that can be used in missile systems. 
There are a range of compositions that can be 
denoted as MONi or MONij, where i and j are 
integers representing the percentage of nitric 
oxide in the mixture (e.g., MON3 contains 
3% nitric oxide, MON25 25% nitric oxide. 
An upper limit is MON40, 40% by weight). 


b. Polymeric substances: 
b.1. Carboxy—terminated polybutadiene 


(including carboxyl—terminated 
polybutadiene) (CTPB); 


b.2. Hydroxy—terminated polybutadiene 
(including hydroxyl—terminated 
polybutadiene) (HTPB); 


b.3. Polybutadiene acrylic acid (PBAA); 
b.4. Polybutadiene acrylic acid 


acrylonitrile (PBAN); 
b.5. Polytetrahydrofuran polyethylene 


glycol (TPEG). 
Technical Note: Polytetrahydrofuran 


polyethylene glycol (TPEG) is a block 
copolymer of poly 1,4 Butanediol and 
polyethylene glycol (PEG). 


c. Other propellant energetic materials, 
additives, or agents: 


c.1. [RESERVED] 
c.2. Triethylene glycol dinitrate (TEGDN); 
c.3. 2 Nitrodiphenylamine (2–NDPA); 
c.4. Trimethylolethane trinitrate (TMETN); 
c.5. Diethylene glycol dinitrate (DEGDN). 
d. Hydrazine and derivatives as follows: 
d.1. Hydrazine (C.A.S. # 302–01–2) in 


concentrations of 70% or more; 
d.2. Monomethyl hydrazine (MMH) (C.A.S. 


# 60–34–4); 
d.3. Symmetrical dimethyl hydrazine 


(SDMH) (C.A.S. # 540–73–8); 
d.4. Unsymmetrical dimethyl hydrazine 


(UDMH) (C.A.S. # 57–14–7); 
d.5. Trimethylhydrazine (C.A.S. # 1741– 


01–1); 
d.6. Tetramethylhydrazine (C.A.S. # 6415– 


12–9); 
d.7. N,N diallylhydrazine; 
d.8. Allylhydrazine (C.A.S. # 7422–78–8); 
d.9. Ethylene dihydrazine; 
d.10. Monomethylhydrazine dinitrate; 
d.11. Unsymmetrical dimethylhydrazine 


nitrate; 
d.12. Dimethylhydrazinium azide; 
d.13. Hydrazinium azide (C.A.S. # 14546– 


44–2); 
d.14. Hydrazinium dinitrate; 
d.15. Diimido oxalic acid dihydrazine 


(C.A.S. # 3457–37–2); 
d.16. 2-hydroxyethylhydrazine nitrate 


(HEHN); 


d.17. Hydrazinium diperchlorate (C.A.S. 
#13812–39–0); 


d.18. Methylhydrazine nitrate (MHN); 
d.19. Diethylhydrazine nitrate (DEHN); 
d.20. 3,6-dihydrazino tetrazine nitrate 


(DHTN), also referred to as 1,4-dihydrazine 
nitrate. 


Supplement No. 1 to part 774 
[Amended] 


8. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1C238 is removed. 


9. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ add a 
new ECCN 1C608 between ECCNs 
1C395 and 1C980 to read as follows: 
1C608 Energetic materials and related 


commodities. 


License Requirements 
Reason for Control: NS, RS, MT, AT 


Control(s) Country chart 


NS applies to entire 
entry.


NS Column 1 


RS applies to entire 
entry.


RS Column 1 


MT applies to 
1C608.m.


MT Column 1 


AT applies to entire 
entry.


AT Column 1 


License Exceptions 
LVS: $1500 
GBS: N/A 
CIV: N/A 
STA: (1) Paragraph (c)(2) of License 


Exception STA (§ 740.20(c)(2) of the EAR) 
may not be used for any item in 1C608. 
(2) Paragraph (c)(1) of License Exception 
STA (§ 740.20(c)(1)) may be used for items 
in 1C608 without the need for a 
determination described in § 740.20(g). 


List of Items Controlled 
Unit: End items in number; parts, 


component, accessories and attachments in 
$ value. 


Related Controls: (1) The EAR does not 
control devices or charges containing 
materials controlled by USML 
subparagraphs V(c)(6), V(h), or V(i). The 
USML controls devices containing such 
materials. (2) The USML in Categories III, 
IV, or V controls devices and charges in 
this entry if they contain materials 
controlled by Category V (other than 
slurries) and such materials can be easily 
extracted without destroying the device or 
charge. (3) See also explosives and other 
items enumerated in ECCNs 1A006, 1A007, 
1A008, 1C011, 1C111, 1C239, and 1C992. 


Related Definitions: For purposes of this 
entry, the term ‘‘controlled materials’’ 
means controlled energetic materials 
enumerated in ECCNs 1C011, 1C111, 
1C239, 1C608, or USML Category V. 
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Items: 
a. Single base, double base, and triple base 


propellants having nitrocellulose with 
nitrogen content greater than 12.6% in the 
form of either: 


a.1. Sheetstock or carpet rolls; or 
a.2. Grains with diameter greater than 0.10 


inches. 
Note: This entry does not control 


propellant grains used in shotgun shells, 
small arms cartridges, or rifle cartridges. 


Note: Sheetstock is propellant that has 
been manufactured in the form of a sheet 
suitable for further processing. A carpet roll 
is propellant that has been manufactured as 
a sheet, often cut to a desired width, and 
subsequently rolled up (like a carpet). 


Note: Single base is propellant which 
consists mostly of nitrocellulose. Double base 
propellants consist mostly of nitrocellulose 
and nitroglycerine. Triple base consists 
mostly of nitrocellulose, nitroglycerine, and 
nitroguanidine. Such propellants contain 
other materials, such as resins or stabilizers, 
that could include carbon, salts, burn rate 
modifiers, nitrodiphenylamine, wax, 
polyethylene glycol (PEG), polyglycol adipate 
(PGA). 


b. Shock tubes containing greater than 
0.064 kg per meter (300 grains per foot), but 
not more than 0.1 kg per meter (470 grains 
per foot) of controlled materials. 


c. Cartridge power devices containing 
greater than 0.70 kg, but not more than 1.0 
kg of controlled materials. 


d. Detonators (electric or nonelectric) and 
‘‘specially designed’’ assemblies therefor 
containing greater than 0.01 kg, but not more 
than 0.1 kg of controlled materials. 


e. Igniters not controlled by USML 
Categories III or IV that contain greater than 
0.01 kg, but not more than 0.1 kg of 
controlled materials. 


f. Oil well cartridges containing greater 
than 0.015 kg, but not more than 0.1 kg of 
controlled materials. 


g. Commercial cast or pressed boosters 
containing greater than 1.0 kg, but not more 
than 5.0 kg of controlled materials. 


h. Commercial prefabricated slurries and 
emulsions containing greater than 10 kg and 
less than or equal to thirty-five percent by 
weight of USML controlled materials. 


i. [RESERVED] 
j. Pyrotechnic devices ‘‘specially designed’’ 


for commercial purposes (e.g., theatrical 
stages, motion picture special effects, and 
fireworks displays), and containing greater 
than 3.0 kg, but not more than 5.0 kg of 
controlled materials. 


k. Other commercial explosive devices or 
charges ‘‘specially designed’’ for commercial 
applications, not controlled by 1C608.c 
through .g above, containing greater than 1.0 
kg, but not more than 5.0 kg of controlled 
materials. 


l. Propyleneimine (2 methylaziridine) 
(C.A.S. # 75–55–8). 


m. Any oxidizer or mixture thereof that is 
a compound composed of fluorine and one 
or more of the following: Other halogens, 
oxygen, or nitrogen. 


Note 1 to 1C111.m: Nitrogen trifluoride 
(NF3) in a gaseous state is controlled by 
ECCN 1C992 and not by 1C608. 


Note 2 to 1C111.m: Chlorine trifluoride 
(ClF3) is controlled under ECCN 1C111.a.3.f 
and not under ECCN 1C608. 


Note 3 to 1C111.m: Oxygen difluoride 
(OF2) is controlled under USML Category 
V.d.10 (see 22 CFR 121.1) and not under 
ECCN 1C608. 


Note to 1C111.l and .m: If a chemical in 
paragraphs .l or .m of 1C608 is incorporated 
into a commercial charge or device described 
in paragraphs .c through .k of ECCN 1C608 
or in 1C992, the classification of the 
commercial charge or device applies to the 
item. 


n. Any explosive, propellants, oxidizers, 
pyrotechnics, fuels, binders, or additives, 
‘‘specially designed’’ for military application 
not listed elsewhere in USML Category V or 
the CCL. 


o. through y. [RESERVED] 


10. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1D018 is amended by revising the ECCN 
heading and by revising the ‘‘Related 
Controls’’ paragraph in the List of Items 
Controlled to read as follows: 
1D018 ‘‘Software’’ specially designed or 


modified for the ‘‘development,’’ 
‘‘production,’’ or ‘‘use’’ of items 
controlled by 1B018.b. 


* * * * * 


List of Items Controlled 


Unit: * * * 
Related Controls: (1) See § 746.8(b)(1) for 


additional BIS licensing requirements for 
Rwanda concerning this entry. (2) See 
ECCN 1D608 for ‘‘software’’ for items 
classified under ECCN 1B608 that, 
immediately prior to [Insert effective date 
of final rule], were classified under 
1B018.a. 


Related Definitions: * * * 
Items: * * * 


11. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ add a 
new ECCN 1D608 between ECCNs 
1D390 and 1D993 to read as follows: 
1D608 ‘‘Software’’ ‘‘specially designed’’ for 


the ‘‘development,’’ ‘‘production,’’ 
operation, or maintenance of 
commodities controlled by 1B608 or 
1C608. 


License Requirements 


Reason for Control: NS, RS, MT, AT 


Control(s) Country chart 


NS applies to entire 
entry, except 
1D608.y.


NS Column 1 


RS applies to entire 
entry, except 
1D608.y.


RS Column 1 


Control(s) Country chart 


MT applies to soft-
ware ‘‘specially de-
signed’’ for 
1C608.m.


MT Column 1 


AT applies to entire 
entry.


AT Column 1 


License Exceptions 


CIV: N/A 
TSR: N/A 
STA: Paragraph (c)(2) of License Exception 


STA (§ 740.20(c)(2) of the EAR) may not be 
used for any item in 1D608. 


List of Items Controlled 


Unit: N/A 
Related Controls: (1) Software directly related 


to articles enumerated in USML Categories 
III, IV or V are subject to the controls of 
those USML Categories, respectively. (2) 
See ECCN 0A919 for foreign-made 
‘‘military commodities’’ that incorporate 
more than 10% U.S.-origin ‘‘600 series’’ 
items. 


Related Definitions: N/A 
Items: 


a. ‘‘Software’’ ‘‘specially designed’’ for the 
‘‘development,’’ ‘‘production,’’ operation, or 
maintenance of commodities controlled by 
ECCN 1B608 or 1C608. 


b. through x. [RESERVED] 
y. Specific ‘‘software’’ ‘‘specially designed’’ 


for the ‘‘development,’’ ‘‘production,’’ 
operation, or maintenance of commodities 
controlled by ECCN 1B608.y, as follows: 


y.1 through y.98. [RESERVED] 
y.99. ‘‘Software’’ not identified on the CCL 


that (i) has been determined, in an applicable 
commodity jurisdiction determination issued 
by the U.S. Department of State, to be subject 
to the EAR and (ii) would otherwise be 
controlled elsewhere in ECCN 1D608. 


12. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1E001 is amended by revising the ECCN 
heading, by revising the NP controls 
paragraph in the License Requirements 
section, and by revising the ‘‘Related 
Controls’’ paragraph in the List of Items 
Controlled to read as follows: 
1E001 ‘‘Technology’’ According to the 


General Technology Note for the 
‘‘Development’’ or ‘‘Production’’ of 
Items Controlled by 1A001.b, 1A001.c, 
1A002, 1A003, 1A004, 1A005, 1A006.b, 
1A007, 1A008, 1A101, 1B (except 1B608 
or 1B999), or 1C (except 1C355, 1C608, 
1C980 to 1C984, 1C988, 1C990, 1C991, 
1C995 to 1C999). 


License Requirements 


Reason for Control: * * * 


Control(s) Country chart 
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Control(s) Country chart 


* * * * * 
NP applies to ‘‘tech-


nology’’ for items 
controlled by 
1A002, 1A007, 
1B001, 1B101, 
1B201, 1B225 to 
1B233, 1C002, 
1C010, 1C111, 
1C116, 1C202, 
1C210, 1C216, 
1C225 to 1C237, 
1C239, or 1C240 
for NP reasons.


NP Column 1 


* * * * * 


License Requirements Note: * * * 


License Exceptions 
* * * * * 


List of Items Controlled 
Unit: * * * 
Related Controls: (1) Also see ECCNs 1E101, 


1E201, and 1E202. (2) See ECCN 1E608 for 
‘‘technology’’ for items classified under 
ECCN 1B608 or 1C608 that, immediately 
prior to [effective date of final rule], were 
classified under 1B018.a or 1C018.b 
through .m (note that ECCN 1E001 controls 
‘‘development’’ and ‘‘production’’ 
‘‘technology’’ for chlorine trifluoride 
controlled by ECCN 1C111.a.3.f—see ECCN 
1E101 for controls on ‘‘use’’ ‘‘technology’’ 
for chlorine trifluoride). (3) See ECCN 
1E002.g for control libraries (parametric 
technical databases) specially designed or 
modified to enable equipment to perform 
the functions of equipment controlled 
under 1A004.c (Nuclear, biological and 
chemical (NBC) detection systems) or 
1A004.d (Equipment for detecting or 
identifying explosives residues). (4) 
‘‘Technology’’ for lithium isotope 
separation (see related ECCN 1B233) and 
‘‘technology’’ for items described in ECCN 
1C012 are subject to the export licensing 
authority of the Nuclear Regulatory 
Commission (see 10 CFR part 110). (5) 
‘‘Technology’’ for items described in ECCN 
1A102 is subject to the export licensing 
authority of the U.S. Department of State, 
Directorate of Defense Trade Controls (see 
22 CFR part 121). 


Related Definitions: * * * 
Items: * * * 


13. In Supplement No. 1 to part 774 
(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1E101 is amended by revising the ECCN 
heading and by revising the License 
Requirements section to read as follows: 
1E101 ‘‘Technology’’, in accordance with 


the General Technology Note, for the 
‘‘use’’ of commodities and software 
controlled by 1A101, 1A102, 1B001, 
1B101, 1B102, 1B115 to 1B119, 1C001, 
1C007, 1C011, 1C101, 1C107, 1C111, 
1C116, 1C117, 1C118, 1D001, 1D101, or 
1D103. 


License Requirements 
Reason for Control: MT, NP, AT 


Control(s) Country chart 


MT applies to entire 
entry.


MT Column 1 


NP applies to ‘‘tech-
nology’’ for items 
controlled by 
1B001, 1B101, 
1C111, 1C116, 
1D001, or 1D101 
for NP reasons.


NP Column 1 


AT applies to entire 
entry.


AT Column 1 


* * * * * 
14. In Supplement No. 1 to part 774 


(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ ECCN 
1E201 is amended by revising the ECCN 
heading to read as follows: 
1E201 ‘‘Technology’’ according to the 


General Technology Note for the ‘‘use’’ 
of items controlled by 1A002, 1A007, 
1A202, 1A225 to 1A227, 1B201, 1B225 
to 1B232, 1B233.b, 1C002.b.3 and b.4, 
1C010.a, 1C010.b, 1C010.e.1, 1C202, 
1C210, 1C216, 1C225 to 1C237, 1C239, 
1C240 or 1D201. 


* * * * * 
15. In Supplement No. 1 to part 774 


(the Commerce Control List), Category 
1—Special Materials and Related 
Equipment, Chemicals, 
‘‘Microorganisms,’’ and ‘‘Toxins,’’ add a 
new ECCN 1E608 between ECCNs 
1E355 and 1E994 to read as follows: 
1E608 ‘‘Technology’’ ‘‘required’’ for the 


‘‘development,’’ ‘‘production,’’ 
operation, installation, maintenance, 
repair, overhaul or refurbishing of 
equipment controlled in 1B608 or 
materials controlled by 1C608. 


License Requirements 


Reason for Control: NS, RS, MT, AT 


Control(s) Country chart 


NS applies to entire 
entry, except 
1E608.y.


NS Column 1 


RS applies to entire 
entry, except 
1E608.y.


RS Column 1 


MT applies to tech-
nology ‘‘required’’ 
for 1C608.m.


MT Column 1 


AT applies to entire 
entry.


AT Column 1 


License Exceptions 


CIV: N/A 
TSR: N/A 
STA: Paragraph (c)(2) of License Exception 


STA (§ 740.20(c)(2)) of the EAR may not be 
used for any item in 1E608. 


List of Items Controlled 


Unit: $ value 


Related Controls: (1) Technical data directly 
related to articles enumerated in USML 
Categories III, IV, or V are subject to the 
controls of those USML Categories, 
respectively. (2) ‘‘Technology’’ for chlorine 
trifluoride is controlled under ECCNs 
1E001 (‘‘development’’ and ‘‘production’’) 
and 1E101 (‘‘use’’). 


Related Definitions: N/A 
Items: 


a. ‘‘Technology’’ ‘‘required’’ for the 
‘‘development,’’ ‘‘production,’’ operation, 
installation, maintenance, repair, overhaul, 
or refurbishing of material controlled by 
ECCN 1B608 or 1C608. 


b. ‘‘Technology’’ for the ‘‘development’’ or 
‘‘production’’ of nitrocellulose with nitrogen 
content over 12.6% and at rates greater than 
2000 pounds per hour. 


c. ‘‘Technology’’ for the ‘‘development’’ or 
‘‘production’’ of nitrate esters (e.g., 
nitroglycerine) at rates greater than 2000 
pounds per hour. 


d. through x. [RESERVED] 
y. Specific ‘‘technology’’ ‘‘required’’ for the 


‘‘development,’’ ‘‘production,’’ operation, 
installation, maintenance, repair, overhaul or 
refurbishing of commodities controlled by 
ECCN 1B608.y or ‘‘software’’ controlled by 
ECCN 1D608.y, as follows: 


y.1 through y.98. [RESERVED] 
y.99. ‘‘Technology’’ not identified on the 


CCL that (i) has been determined, in an 
applicable commodity jurisdiction 
determination issued by the U.S. Department 
of State, to be subject to the EAR and (ii) 
would otherwise be controlled elsewhere in 
ECCN 1E608. 


Dated: April 13, 2012. 
Kevin J. Wolf, 
Assistant Secretary for Export 
Administration. 
[FR Doc. 2012–10456 Filed 5–1–12; 8:45 am] 


BILLING CODE 3510–33–P 


DEPARTMENT OF STATE 


22 CFR Part 121 


RIN 1400–AD02 


[Public Notice 7861] 


Amendment to the International Traffic 
in Arms Regulations: Revision of U.S. 
Munitions List Category V. 


AGENCY: Department of State. 
ACTION: Proposed rule. 


SUMMARY: As part of the President’s 
Export Control Reform effort, the 
Department of State proposes to amend 
the International Traffic in Arms 
Regulations (ITAR) to revise Category V 
(explosives and energetic materials, 
propellants, incendiary agents, and their 
constituents) of the U.S. Munitions List 
(USML) to describe more precisely the 
articles warranting control on the 
USML. 
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NOTICE OF PROPOSED RULEMAKING:  Revisions to the Export Administration 


Regulations (EAR):  Control of Energetic Materials and Related Articles that the President 


Determines No Longer Warrant Control under the United States Munitions List (USML),  


77 Fed. Reg. 25932 (May 2, 2012) (amending 15 CFR parts 742 and 774). 


 


Comments due on June 18, 2012 


 


No. Source Signer(s) of Comment Date Number 


of Pages 


1 William A. Root William A. Root 05/30/2012   3 


2 Air Products and Chemicals, Inc.  Steven B. Belaus 06/18/2012   5 


3 The Aluminum Association Heidi Brock 06/18/2012   3 


4 Valimet, Inc. David L. Oberholtzer 06/18/2012   3 


5 Venable LLP (on behalf of Cray 


Valley Hydrocarbon Specialty 


Chemicals) 


Lindsay B. Meyer and 


Maria A. del-Cerro 


06/18/2012 13 


6 Sigma-Aldrich Corporation George L. Miller 06/18/2012   5 


 


 








 


 


        May 30, 2012  


 


To:  DDTCResponseTeam@state.gov 


  Publiccomments@bis.doc.gov 


 


From:  Bill Root, waroot23@gmail.com, tel. 301 987 6418 


 


Subject:  ITAR Amendments - Category V RIN 1400-AD02 


  EAR Revisions - Energetic Materials RIN 0694-AF53 


 


On May 17, 2012, the following comments were presented to the Materials Technical Advisory 


Committee for its consideration. 


 


The State proposed rule asks the public to identify any potential lack of coverage in the proposed 


State and Commerce rules compared with Wassenaar Munitions List Item 8. It also refers to the 


“the national security objective of greater interoperability with U.S. allies.” The following not 


only identifies present WML (and MTCR) coverage omitted from the proposed rules but also 


coverage identified in more than one item in the proposed rules and proposed coverage not now 


included in WML. Such proposed U.S. unilateral coverage would be more effective if included 


on the WML.   


 


It is recommended that the United States seek Wassenaar agreement along the lines of the 


proposed rules before putting them into effect in U.S. regulations. 


 


The two proposed rules would omit the following WML 8 coverage: 


 


8.a.34 Organic explosives not listed elsewhere in ML8.a and having all of the following: 


 a. Yielding detonation pressures of 25 Gpa (250 kbar) or more; and 


 b. Remaining stable at temperatures of 523K (250
o
C) or higher, for periods of 5 


minutes or longer.  


   to the extent not covered by 1C608.n 


 


8.b.1 Any United Nations (UN) Class 1.1 solid “propellant” with a theoretical specific impulse 


(under standard conditions) of more than 250 seconds for non-metallized, or more than 


270 seconds for aluminized compositions; 


8.b.2 Any UN Class 1.3 solid “propellant” with a theoretical specific impulse (under standard 


conditions) of more than 230 seconds for non-halogenized, 250 seconds for non-


metallized compositions and 266 seconds for metallized compositions 


  to the extent not covered by proposed 


 V.b.1 Any solid propellant with a theoretical specific impulse (see paragraph(k)(4) of 


this category) greater than: 


  (i) 240 seconds for non-metallized, non-halogenated propellant;; 


  (ii) 250 seconds for non-metallized, halogenated propellant; or 


  (iii) 260 seconds for metallized propellant 







 


 


 


8.b.6 Any “propellant” containing substances specified by ML8.a 


  to the extent not covered by 1C608.h or k 


 


8.e.6 Energetic monomers, plasticizers or polymers, specially formulated for military use and 


containing any of the following: 


 a. Nitro groups; 


 b. Azido groups; 


 c. Nitrate groups; 


 d. Nitraza groups; or 


 e. Difluoramino groups 


to the extent not covered by 1C608.n 


 


8.f.4.e Other adducted polymer ferrocene derivatives  


  to the extent not covered by proposed V.f.4.v - xv 


 


The proposed rules include duplicative coverage of the following: 


 


IRFNA   V.d.10 and 1C111.a.3.e 


 


HTPB   V.e.7 is a subset of 1C111.b.2 (The objectives of both are the same, to 


control a missile binder. V.e.7 does so with technical precision.) 


It is recommended that MTCR revise 4.C.5.b to be identical to V.e.7, which is identical 


to WML 8.e.12, and that then 1C111.b.2 be deleted. 


 


chlorine trifluoride 1C111.a.3.f and 1C238 


 


Spherical aluminum powder 1C111.a.1.b is a subset of 1C111.a.1.a 


 


The proposed rules include the following not now covered by WML 8: 


 


V.a.11   DNAN  


 


V.a.13.I, iii, iv DAAF, DAAFox, ANF, ANAzF 


 


V.a.14   GUDN 


 


V.a.23.iii  difluorinated derivatives of RDX 


 


V.a.27.ii  LAX 


 


V.a.37   ionic materials 


 


V.b.1   to the extent not included in WML 8.b.1 or 2 (see above for reverse) 







 


 


3 


 


V.c.5   fuel, pyrotechnic, or energetic mixtures having any nanosized aluminum, 


beryllium, boron, zirconium, magnesium, or titanium, as follows: 


   particle size less than 200 nm in any direction; and 


   60% or higher purity 


 


V.c.6.ii  MTV 


 


V.e.8   DAMTR 


 


V.e.9.iii, iv, v  NENAS N-Propyl, N-Butyl, N-Pentyl 


 


V.e.11   PNO 


 


V.f.4.v-xv  specified ferrocene derivatives 


    to the extent not adducted polymer 


 


V.f.16.i  HX  


  


V.f.21   TEPB 


 


V.g.2   DADN 


 


V.h   classified 


 


V.i.   developmental 


 


 


1C608.a  propellants having nitrocellulose with nitrogen content greater than 12.6% 


 


1C608.b-g, j  shock tubes, cartridge power devices, detonators, igniters, oil well 


cartridges, boosters, commercial pyrotechnic devices 
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Regulatory Policy Division
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U.S. Department of Commerce
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ATTN: RIN 0694-AF53
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RE: Cray Valley Hydrocarbon Specialty Chemicals:
Comment on Proposed Revisions to the Export Administration Regulations
Regarding Control of Energetic Materials and Related Articles That
No Longer Warrant Control Under the United States Munitions List


Dear Sir or Madam:


On behalf of Cray Valley Hydrocarbon Specialty Chemicals ("Cray Valley" or the
"Company"), we respectfully submit this letter in response to the Department of Commerce,
Bureau of Industry and Security's ("BIS"') request for comments on the proposed rule entitled
Revisions to the Export Administration Regulations (EAR): Control of Energetic Materials and
Related Articles That the President Determines No Longer Warrant Control Under the United
States Munitions List ("US}v1L") (the "Proposed Rule,,).l This Proposed Rule was issued
pursuant to the Administration's Export Reform Initiative, and proposes revisions to the USML
and the Commerce Control List ("CCL").


As discussed below, Cray Valley welcomes the Administration's Export Control Reform
Initiative, and in keeping with the spirit ofthese reform efforts, the Company proposes additional
changes to the licensing policies for certain items discussed in the Proposed Rule. These
changes are critical to ensuring the continued competitiveness of U.S. industry in the global
adhesives market. Moreover, the efforts would further the Administration's reform objectives by
lessening certain compliance burdens on both u.s. industry as well as BIS, thereby permitting
the U.S. Government to focus its licensing and enforcement resources on more critical national
security and foreign policy concerns.


Proposed Amendments to the Commerce Control List


The Proposed Rule describes how energetic materials and related articles that are
currently subject to the jurisdiction of the International Traffic in Arms Regulations ("ITAR")


77 Fed. Reg. 25932 (proposed May 2, 2012).



http://www.Vsnable.com





Bureau of Industry and Security
June 15,2012
Page 2 of 13


and controlled within USML Category V, would be migrated to the CCL, and therefore
transferred to the jurisdiction of the Export Administration Regulations ("EAR"). The Rule
proposes to create a new Export Control Classification Number ("ECCN") to control many of the
items formerly within Category V of the USML, and to expand ECCN ICIII to include certain
other chemicals currently within Category V, as well as others currently controlled on the CCL.
As noted, these amendments are proposed as part of the Administration's Export Reform
Initiative, and are intended to narrow the broad scope of the U.S. export control regime to:


(i) Allow for greater interoperability with NATO and other allies while maintaining
robust export controls on transactions of concern;


(ii) Enhance the U.S. industrial base by discouraging foreign companies from
sourcing items from non-U.S. suppliers to avoid the U.S. licensing obligations;
and,


(iii) Permit the U.S. Government to focus its resources on controlling, monitoring,
investigating, analyzing and, if need be, prohibiting exports and reexports of more
significant items to destinations, end users and end uses of greater concern than
NATO allies and other multi-regime partners.


See Proposed Rule, 77 Fed. Reg. at 25,933.


Cray Valley supports BIS' efforts to achieve meaningful export control reform. In
particular, Cray Valley urges BIS to take additional measures in furtherance of these stated
objectives by revising certain licensing policies. Specifically, the Company encourages BIS to
modify its approach to the licensing of exports and reexports of Hydroxyl-Terminated
Polybutadiene (known as "HTPB"), subject to control within ECCN IC Ill.b.2, to enable U.S.
industry to obtain the Special Comprehensive Licenses described in Part 752 of the EAR.


As described below, HTPB is almost exclusively used in commercial industrial
applications. Nonetheless, an export license is required to export or reexport HTPB to all
countries except Canada since HTPB is controlled for Missile Technology ("MT") reasons. 2


Additionally, the licensing requirement currently applies regardless of the value or amount of
HTPB subject to export. While we understand that the licensing requirement is based on the
language of the Export Administration Act and thus not subject to review absent legislative
amendment, Cray Valley respectfully proposes that BIS revise its licensing policies for items
such as HTPB, so that exporters may more efficiently obtain BIS authorization for legitimate
commercial transactions.


The proposed reforms outlined below are consistent with the goals of the Export


15 C.F.R. § 742.5.
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Administration Initiative set forth above. First, as explained, NATO and other allies currently
implement fewer licensing restrictions on dual-use items with largely commercial applications,
such as HTPB, due to the foreign availability of such items, and the technology for their
production. Moreover, these countries are currently contemplating further reduction of the
remaining licensing restrictions applicable to such items. Therefore, revision of the u.s.
approach to licensing of dual-use items like HTPB is central to achieving greater commercial
interoperability between the U.S. and its allies, as well key to maintaining the competiveness of
U.S. industry vis-a.-vis foreign competitors. Additionally, streamlining the approach to export
licensing of non-sensitive dual-lise-items will reduce BIS' administrative burden, thereby
allowing BIS to shift its resources to the control of higher sensitivity items, or transactions
involving end users and end uses of greater concern.


To emphasize the need for these reforms, below we highlight some of the business
challenges facing u.s. manufacturers of HTPB as a result of the current U.S. approach to
licensing. We also compare these challenges with those of their foreign competitors in NATO
and other ally countries, where fewer export licensing restrictions are implemented. Finally, we
conclude with a discussion of Cray Valley's proposals for BIS' consideration.


Background Regarding Cray Valley and Hydroxyl-Terminated Polybutadiene


Cray Valley is a U.S. company headquartered in Exton, Pennsylvania. With hundreds of
employees and multiple manufacturing facilities in the United States, Cray Valley is a leading
global supplier of hydrocarbon resins, diene-based resins, and specialty monomers. The
Company produces a variety of grades of HTPB resins at its facility in Channelview, Texas, that
are classifiable within ECCN lClllb.2. While the company also manufacturers a military grade
HTPB product that is subject to ITAR-control,3 nearly all of Cray Valley's sales are for use in
commercial applications, such as: adhesives; asphalt modification; coatings (containment, can)
and waterproofing membranes; insulating gels; oxygen scavenging in plastics; potting
compounds and encapsulants; rollers; and, sealants (insulated glass sealants). HTPB resin
products are a staple of the manufacturing process for a range of commercial sectors, from
automotives to electronics.


In accordance with its extensive array of commercial uses, today HTPB is widely
available and is manufactured in every continent. Publicly available information reflects that


Cray Valley's military grade HTPB resin is used only in military and aerospace applications and is subject
to control under the ITAR, as it is described within the technical specifications described in Category V of the
USML. Cray Valley expressly excludes these USML controls from the scope of this comment, and is not requesting
that the Department of State or Department of Commerce take any additional action to revise the scope of these
controls.
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HTPB manufacturing plants are currently located in Brazil, Italy, Japan, China, South Korea,
South Africa, Russia, Czech Republic, and a manufacturing plant "Willopen in Germany during
2012. The technology for production ofHTPB has been publicly available since the publication
of a patent for Burke, Jr. et a1. (Patent No. 3,673,168, published on June 27, 1972), aod the
production process uses raw materials which are also readily available.


Despite its widespread foreign availability, the EAR requires U.S. exporters and
reexporters to obtain a standard license under Part 748 to authorize each export or reexport of
HTPB to any country destination except Canada, regardless of the amount or value or HTPB to
be shipped, or the identity of the proposed end-user. Additionally, because HTPB is controlled
for MT reasons, the license exceptions within Part 740 of the EAR do not apply.4 Thus, U.S.
companies are required to obtain a standard export license prior to exporting even a sample
shipment of HTPS to potential customers, even research institutions in Europe or Cray Valley
affiliated entities. This approach to licensing raises numerous business challenges for U.S.
manufacturers of HTPB seeking to meet foreign customer's expectations, as demonstrated
through the following examples:


,


•


•


•


Scenario 1: A derivative of HTPB can be used in can coatings. This requires HTPS to be
transferred from a warehouse in one country to an outside production facility in another
country. Once the derivative is complete, the material is transferred back to the initial
warehouse (again, across country borders) prior to shipment to the customer. The
customer, in this developing new field is trying to conunercialize in several European
countries, reacting to the fluidity of the market. However, under the EAR, every
potential supply possibility must be detailed in advance and set forth in a license
application.


Scenario 2: Customer A uses HTPB in their Automotive Sealing compound in Germany.
To follow their customer's manufacturing to Brazil, Customer A wishes to get a sample of
HTPB shipped to their plant in Brazil. Regardless of the quantity requested, this
transaction requires a license. The delay in the U.S. company's ability to deliver even
small amounts while there is developmental momentum stalls many projects.


Scenario 3: In "Slow-Growth Markets," mergers and acquisitions are increasingly
common. Customer A (who has current active licenses from BIS for exports to
Germany), buys Customer B (who has a current active license from SIS for exports to
France). Customer A decides that Customer B will now be known as Customer A
France. Although both locations have been reviewed and licensed by BIS, Customer B's
license is no longer valid and Customer A France does not have a valid license. The U.S.
company cannot service Customer A France without requesting a new license from BIS.


15 C.F.R. § 740.2(a)(5)(i).
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• Scenario 4: A U.S. company is storing drums ofHTPB at a warehouse in Europe which is
listed within the scope of a BIS Export License. That warehouse has a fire; other
undamaged company materials in this warehouse are transferred en masse to another
warehouse approximately 100 miles away that is managed by the same warehouse
operating company, so most customers are unaffected. Although no HTPB is damaged,
the HTPB cannot be transferred to the second warehouse because the alternate warehouse
is in another country (Netherlands to Belgium), which would violate the terms of the BIS
export license. Therefore, the U.S. company's customers are negatively affected.


As these actual scenarios demonstrate, the U.S. approach to licensing restricts the ability
of U.S. companies to meet potential purchasers' requirements, and deprives U.S. companies of
the flexibility needed to address unexpected supply chain issues. Consequently, as explained
below, U.S. industry faces commercial disadvantages, particularly when compared with their
European competitors who are subject to less onerous licensing policies. Since both the U.S. and
the European export controls of HTPB are derived from the Missile Technology Control Regime
("MTCR") and the MTCR Equipment, Software and Technology Annex (the "MTCR Annex")
of Dual-Use Items, it is important to first review the MTCR and the export control
responsibilities and commitments applicable to countries that are members of the MTCR.


Missile Technology Control Regime


The MTCR is an informal (i.e., not a treaty), voluntary arrangement among countries that
share a goal of non-proliferation of nuclear~capable missiles and related technology. In
achieving this objective, the regime rests on the member countries' (or "MTCR Partners"')
adherence to common export control policy guidelines applied to an integral common list of
controlled items set forth in the MTCR Annex. The list consists of a range of software,
equipment, materials and associated technology applicable for use in missile and rocket systems,
unmanned air vehicles, as well as systems intended for the delivery of weapons of mass
destruction ("WMDs"). The Armex is divided into two categories: the most sensitive items are
listed in Category T, and the remaining items are in Category II.


Polymeric substances, including HTPB, are listed in Category II (Item 4) of the MTCR
Annex.5 The MTCR Annex Handbook, which provides background regarding the controlled
items and their potential uses, explains that these polymers are listed due to their applicability for
use as a binder and as fuel in solid rocket motor propellants.6 However, the MTCR Handbook
recognizes that HTPB has "extensive" non·missile proliferation related commercial uses, for


MTCR Equipment, Software and Technology Annex, Category 2, Item 4.C.S.b at 30, available at
http://www.mtcr.info/en glish/annex.html.


MTCR Annex Handbook at 4-22, available at htto://www.mtcr.info/english/annex.html.



http://www.mtcr.info/en

http://htto://www.mtcr.info/english/annex.html.
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instance uses in asphalt and electronics and as a sealant, and is therefore relegated to the lesser
controlled Category II.


With respect to the specific export control commitments applicable to each MTCR
Partner under the regime, the MTCR Guidelines prescribe a tiered approach depending upon the
sensitivity of the item proposed for export. For the more sensitive items within Category I,
partners are obligated to exercise "particular restraint" when considering a proposed export
regardless of the stated purpose, and should only approve such exports in rare circumstances
where the exporting country has obtained government-ta-government commitments from the
recipient government, and the exporting country can guarantee that exported items will be used
for the stated end~use.


Alternatively, for the remammg Annex items (in Category II), MTCR Partners are
granted additional discretion in the approval of proposed exports based on their consideration of
a number offactors.7 A review of these factors indicates that if the items are intended to be used
for the delivery of WMDs, the MTCR Partner must apply a "strong presumption" of denial for
such transfers. Additionally, if a proposed transfer could contribute to a delivery system for
WMDs, MTCR Partners are required to obtain assurances from the government of the recipient
state.


Significantly, the MTCR Guidelines and Annex are implemented by each MTCR Partner
in accordance with its national legislation. While the Guidelines require each MTCR Partner to
abide by the regulatory commitments outlined above, the MTCR Partners do not adopt export
licensing decisions as a group. Instead, each MTCR Partner is responsible for implementing the
Guidelines and Annex in accordance with national legislation and practice, and on the basis of its
sovereign discretion.8 Therefore, although each MTCR Partner follows the export control
guidelines prescribed by the MTCR, the Partners do not necessarily interpret the guidelines
consistently, resulting in divergent export licensing policies, such as those affecting HTPB.


Comparison of u.s. and Foreign Export Control Regimes


Many MTCR Partners are leading exporters of HTPB, including Brazil, Italy, France, the
Czech Republic, Russia and Japan. Cray Valley also anticipates that an additional European
manufacture of HTPB will enter the foreign market during the coming year. Given that the


These factors include, but are not limited to: concerns about the proliferation of WMDs; the capabilities
and objectives of the missile and space program of the recipient state; the significance of the transfer in terms of the
potential development of delivery systems (other than manned aircraft) for Wl'vIDs; an assessment of the end-use of
the proposed transfer; the applicability of any relevant multilateral agreement; and, the risk of controlled items
falling into the hands of terrorist groups and individuals. See MTCR Guidelines for Sensitive Missile~Relevant
Transfers ~ 3, available at http://www.mtcr.info/english/guidetext.htm.


See MTCR Guidelines for Sensitive Missile-Relevant Transfers ~ I, supra, note 7.



http://www.mtcr.info/english/guidetext.htm.
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export control regime applicable to HTPB can greatly increase the lead time required for a
particular sale, and that the lead time, in combination with other administrative hurdles can
ultimately impact the closure of the sale, it is imperative to U.S. industry that the MTCR Partners
maintain parallel ~xport control policies and practices. The lack of parity in the interpretation of
the MTCR export obligations provides an unfair competitive advantage to non-U.S.
manufacturers of HTPB products.


An analysis of the export control practices of the European Union ("EU") demonstrates
the disparity. Within the European customs union, dual-use items are subject to a common
system of export controls when exported to country destinations outside the EU.9 Under the EU
export regime, dual-use items may be traded freely within the customs union. That is, all dual·
use itemslO may be transferred, without a license, between EU countries.


For exports to destinations outside the EU, the Dual-Use Regulation provides for four
different types of export license authorizations. The broadest of the authorizations are the EU
General Export Authorizations ("GEAs"), which are issued by the EU and serve as a general
authorization for the export of certain specified items to certain country destinations. EU GEA
001, or EUOOl, authorizes exports without a specific license of nearly all items listed in Annex 1,
including HTPB, to Australia, Canada, Japan, New Zealand, Norway, Switzerland and the
United States. Use of this EU GEA is subject to notification and registration requirements.
However, these requirements are established at the EU national level, and some EU countries
(including Germany and the United Kingdom) permit exporters to provide notice and register up
to thirty days after the first export is made under any EU GEA.


The remaining three categories of export authorizations are issued at the national level by
each member country, rather than the EU. National General Export Authorizations ("NGEAs")
function similarly as the EU GEAs, except that they are granted by the relevant authorities of the
EU member country and apply only to exporters within that country's jurisdiction rather than all
EU members as a whole. EU member countries that have granted NGEAs include France,
Germany, Greece, Italy, Sweden, the Netherlands and the UK. Only Germany and the UK have
adopted a range ofNGEAs applicable to a variety of products.


For example, pursuant to the German export-control legislation, the Foreign Trade and
Payments Act (the "AWG"), and its implementing regulations, the Foreign Trade and Payments
Regulations (the "AWV"), no export license is required where a proposed export qualifies for
use of an NGEA or a global license. One such German NOEA, Number 12, authorizes the
unlicensed export of certain dual-use items listed in Annex 1 to the EU Dual Use Regulation that


Regulation 428/2009 (the "Dual·Use Regulation").


10 The list of items set forth in Annex 1 closely tracks the Commerce Control List under the EAR. HTPB is
included in Annex I under category IClll.b.2.
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are below a certain value threshold. Exports of HTPB are authorized under this NGEA. To
qualify, all goods delivered under a contract may not be worth more than €5,OOO.OO. The
authorization is valid for exports to all country destinations except those that are subject to an
anns embargo under the AWV, and Afghanistan, Yemen, Pakistan and Uzbekistan. In addition
to these more liberal licensing policies, the German export authorities report that the processing
time for license applications for exports to non-sensitive countries is approximately two weeks.


The following graphical representation sununarizes the distinctions between the U.S. and
European approaches to the licensing of HTPB exports.


US Manufacturer License German Manufacturer License
Re uired? Rc uircd?


Sample USA to Germany? Yes Sample Germany to USA? No
Order USA to Germany? Yes Order Germany to USA? No
Order USA to France? Yes Order Germanv to France? No


Order USA to Australia? Yes Order Germany to Australia? No
Average Time for a BIS 1 month


Average Time for an Export 2 weeksLicense? License?


Notwithstanding the significant distinctions, the two approaches to the export licensing of
dual-use items such as HTPB are based on the same MTCR Guidelines. Hence, these
approaches reflect largely distinct interpretations of the multilateral regime, effectively resulting
in the U.S.' unilateral application of a specific license requirement for such items.


Proposed Solution


To hannonize the current divergent interpretations of the MTCR Guidelines amongst the
MTCR Partners, and the resulting competitive disadvantages facing U.S. industry, Cray Valley
encourages BIS to review and revise its approach to the export licensing of non-sensitive dual-
use items such as HIPB. As noted, such reforms are critical to U.S. industry, and comport with
the goals of the Administration's Export Control Reform Initiative by reducing the
administrative burden on BIS, thereby allowing BIS to focus on transactions involving more
sensitive items, end~countries, and/or end-users.


Historically, implementation of export reform for items such as HIPB that are controlled
for MT purposes has been challenged on the grounds that such reforms necessitate prior
legislative action. Specifically, these arguments cite to the statutory language of the Export
Administration Act, as amended by the National Defense Authorization Act of 1991.11 We
respectfully submit that export reform is possible within the current statutory framework which


II See Transcript ofBIS Update 2011 Conference on Export Controls and Policy, Missile Technology Policy
and Licensing Issues and Trends (Jul. 19,2011) at 19-20.
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requires "an individual validated license for ... any export of goods or technology" on the dual-
use control list that is controlled for MT reasons. 12 In accordance with this language, we propose
that BIS revise its approach to export licensing by allowing U,S. industry to obtain Special
Comprehensive Licenses for non-sensitive, dual-use items, such as HTPB. We do not request
that BIS modify or revise the current licensing requirements for HTPB. Likewise, we do not
request that BIS authorize the application of any License Exception set forth in Part 740 of the
EAR."


Additionally, while Cray Valley's proposals are not in conflict with the statutory
language, it is important to note that the language has not been consistently interpreted as a
blanket constraint on the export of MT ·controlled items without a license. Indeed, all exports to
Canada of MT items are exempted from the "individual validated license" requirement.14


Likewise, the EAR authorizes the unlicensed export of certain MT·controlled radar,
accelerometers, gyros and corresponding test equipment, software and technology under license
exceptions TMP, RPL, TSU and AVS.15


Lastly, based on a review of the MTCR Partners' export control regimes, it is apparent
that the limited export reforms proposed herein for HTPB arc congruent with the policies of the
U.S.'s closest allies. Published information regarding the export reform efforts of U.S. allies
such as the European Union demonstrates that their export licensing requirements for less
sensitive items, such as HTPB, are likely to be further dismantled over the coming years. A
Green Paper published by the European Commission in June of 2011 discusses the utility of the
current international ex~ort regime controls of dual-use items in light of the increasing global
supply of such items. 6 Noting the "simplification of export control procedures" being
undertaken in third countries, the EU Report also requests public comment on the impact of the
EU dual-use regime on the competitiveness of EU exporters, and to rate the current EU export
control system as compared to the export control systems of third countries.17 The
modernization of the EAR through export reforms is therefore in accordance with the U.S. allies'


See 50 U.S.c. App. 2405(1).


15 C.F.R. Part 740.


15 C.F.R.
Canada ... ").


§ 742.5(a)(I) (stating that "[l]icenses for these items are required to all destinations, except


" 15 C.F.R. Part 740.


16 European Commission, Green Paper: The Dual-Use Export Control System of the European Union:
Ensuring Security and Competitiveness in a Changing World (Jun. 6, 2011) at 4-5, available at
http:// ec.europa.eu/trade! creating -opportunities/trade- topics/ dual-use/.


Id.
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attitude as to the appropriate level of control for such low-sensitivity items, and is necessary for
U.S. exporters to compete in the increasingly deregulated global dual-use markets.


Proposal 1:Amend Section 752.3(0)(1) of the EAR


With this background, we propose that BIS amend Section 752.3(a)(I) of the EAR (at 15
C.F.R. § 752.3(a)(l)) to delete the restriction on the eligibility ofMT controlled items for use of
Special Comprehensive Licenses ("SCL") under Part 752 of the EAR. Under the SCL licensing
mechanism, qualified U.S. exporters would be able to obtain authorization for multiple exports
and reexports of HTPB without submitting repeated license applications. For companies like
Cray Valley, who have demonstrated a solid licensing history and have a roster of long-term,
legitimate commercial customers in NATO and other ally countries, use of the SCL would
minimize the types of business challenges described previously. Further, although U.S.
exporters will remain disadvantaged in comparison to their European competitors until the
underlying licensing requirement is removed, use of the SCL would reduce the foreign
competition's edge.


For example, the SCL mechanism would allow BIS to authorize, through a single license
application, a number of activities that may be necessary for U.S. exporters to address the supply
chain issues that arise when servicing foreign customers. These may include the following
circumstances:


• Authorize exports and reexports by SCL holders and SCL consignees without requiring
spectfic approval of the value exported to each recipient under the license. Currently,
U.S. exporters of HTPB may include up to fifty (50) end-users within one license
application, but are required to track the value and volume of HTPB shipped to each end-
user, not simply the total amount shipped under the license. This requirement compels
U.S. companies to dedicate resources and incur costs to track such information, while the
foreign competition is not under corresponding obligations. Under an SCL, U.S.
companies could identify the total value of all anticipated HTPB transactions under the
license, and could amend this amount with notice to BIS (no prior BIS approval
required). Since SCLs are not subject to the fifty end-user maximum limitation, U.S.
companies could also include all end-users for a particular region within one license
application.


• Reduce the frequency with which SCL consignees and end-users are required to submit
BL.';Cert~fication Forms. Today, U.S. exporters of HTPB are required to obtain new
Form BIS-711 Statement by the Ultimate Consignee and Purchaser from foreign
commercial customers for each new license application. Because each transaction
involving HTPB must be approved by BIS under the current regulatory regime, U.S.
companies are often required to repeatedly request new forms from foreign customers as
needed for each new license application. These repeated requests can lead to strained
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relationships with foreign customers, especially given that the customers can order HTPB
from a European manufacturer without providing comparable forms.


Under an SeL, applicants would only be required to submit one copy of the forms to be
executed by the SeL consignees, and any certifications required from the end-
users/purchasers. With the exception of limited changes to the SeL tenns, for example a
change in SeL Consignee ownership, U.S. manufacturers would not be required to obtain
new forms or certifications. Additionally, given that each SeL license is valid for four
years, as opposed to two, with a potential additional four year renewal period, the foreign
purchasers would not be required to submit new forms as frequently.


• Authorizes SCL consignees to reexport to approved end-users without prior approval
from BIS of each individual transaction. The comprehensive approval of reexports of
HTPB by approved foreign consignees to approved end-users would help to address to
the warehousing issues that U.S. companies encounter. As explained above, U.S.
companies frequently store HTPB at overseas warehouses during the distribution process.
To meet customer requirements, or unexpected supply chain emergencies, U.S.
companies may be required to shift their supply between warehouse locations. Under an
SCL, U.S. manufacturers would be able to shift their supplies between such locations
without specific prior approval from BIS, even when the shift would entail a reexport.


• Permits the amendment of SCLs without requiring a new license application to reflect
changes in total value, names of end-users and SCL consignees, reexport territories, the
addition ofSCI consignees and SCL end-users, and new ownership oISCI consignees or
end-users. Under the current HTPB licensing system, parties are required to submit a
new license application for each material change to an active license. Therefore, parties
are required to submit all required docrunentation, and must wait to ship until a
replacement license is issued (see Scenario 3, above). For companies with over one
hundred active export licenses, the need for a replacement license entails additional
administrative recordkeeping burdens, and can negatively impact the company's
relationship with their foreign purchaser. Under the SCL licensing mechanism,
amendment of most license terms and conditions is possible without the submission of a
new application.


Proposal 2: Exclude Sample Shipments of nTPB From the Scope of ECCN ICIll


Next, in addition to these licensing policy reforms, we propose that BIS exclude sample
shipments ofHTPB from the scope of EeCN ICIII. Such an exclusion would be similar to that
afforded to certain industrial and biological weapons chemicals controlled within ECCN lC350,
which are arguably more dangerous that HTPE. The demand for sample volumes of HTBP is
similarly customary within the industrial adhesives industry (i.e., potential customers perform
Quality and Assessment screening on the samples provided prior to placing an order).
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To level the playing field for U.S. industry, we propose that such an exclusion apply
where: (l) The HTPB will be exported as a sample shipment directly from the United States to
research facilities and non-military end-users; (2) The cumulative total of these shipments does
not exceed 240 kilogramsl8 of HTPB to anyone consignee during a calendar year; and, (3) A
consignee that receives a sample shipment under this exclusion may not resell, transfer, or
reexport the sample shipment, but may use the sample shipment for any other legal purpose
unrelated to missile proliferation. As previously noted, German manufacturers are already
provided this type of license exemption for sample shipments under the National Export
Authorization No. 12. Moreover, authorizing such sample shipments would not raise the risk of
the proliferation of missile technology, as 240 kilograms ofHTPB is not a suflicient quantity for
military application.


Proposal 3: Encourage the MARC to Seek Revision of the MTCR Annex


While we encourage BIS to consider these proposed reforms to provide immediate relief
to U.S. industry, we understand that resolution of the issue may require additional action at the
international level. To modernize the export licensing controls applicable to HTPB, and align
these controls with the almost exclusively commercialRuse of HTPB, we also encourage the
Missile Annex Review Committee ("MARC") to seek revision of the technical parameters of the
HTPB controls currently listed in the MTCR Annex.


A review of the current Wassenaar Dual-Use Goods and Military Items Lists reveals that
the MTCR Annex requires updating to reflect amendments which were not previously
incorporated. An historical analysis of the evolution of these lists appears to demonstrate that
while the Coordinating Committee on Multilateral Export Controls ("COCOM") implemented
technical parameters on HTPB controls during the early 1990s, these amendments were never
incorporated into the MTCR Annex. Accordingly, the MTCR Annex should be updated to
reflect this over twenty year-old 'update.' As the COCOM members recognized decades ago,
non-military grade HIPB no longer warrants comprehensive export control in light of its vast
foreign availability, the publication of the technology for its production, and its wide-spread
commercial uses which now dwarf the missile-related uses.


Conclusion


Lindsay B. Meyer of Venable LLP has been authorized by Cray Valley Hydrocarbon
Specialties to act on its behalf. Questions about these comments should be addressed to the
undersigned, who may be reached by relephone at 202-344-4829, by fax at 202-344-8300, or by
e-mail atLBMeyer@Venable.com.


The specified amount would permit U.S. companies to export a drum and a pail of HTPB, which is the
industry standard for samples of the materia!.



mailto:atLBMeyer@Venable.com.
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Thank you for your consideration of the above.


Respectfully yours,


Lindsay B. Meyer
Maria A. del-Cerro
Counsellor Cray Valley Hydrocarbon Specialty Chemicals


cc: William Wittig, Vice President of Business and Trade Compliance
Cray Valley Hydrocarbon Specialty Chemicals
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