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August 6, 2012 
 
Regulatory Policy Division 
Bureau of Industry and Security 
Room 2099B, U.S. Department of Commerce 
Washington, D.C. 20239 
 
Re:  RIN 0694-AF65 
 
Dear Sir/Madame: 
 
We are pleased to respond on behalf of the Association of American Universities (AAU) and the Council 
on Governmental Relations (COGR) to the June 21, 2012, Federal Register Notice on Proposed Revisions 
to the Export Administration Regulations (EAR): Implementation of Export Control Reform, Revisions to 
License Exceptions After Retrospective Regulatory Review (RIN 0694-AF65). 
 
AAU is an association of 59 U.S. and two Canadian preeminent research universities organized to develop 
and implement effective national and institutional policies supporting research and scholarship, graduate 
and undergraduate education, and public service in research universities.  COGR is an association of more 
than 185 U.S. research universities and their affiliated academic medical centers and research institutes that 
concerns itself with the impact of federal regulations, policies, and practices on the performance of research 
and other sponsored activities conducted at its member institutions. 
 
AAU and COGR strongly support the Administration’s Export Control Reform Initiative.  As stated in 
previous comments to the Bureau of Industry and Security (BIS), we believe the reforms, if implemented 
appropriately, will enhance national security and facilitate compliance while reducing related costs and 
regulatory burdens for exporters, including our member institutions.  We supported the revisions to the 
Export Administration Regulations (EAR) proposed by BIS on July 15, 2011.  Our comments submitted on 
September 13th expressed the view that the proposed rule would help increase efficiency and reduce costs 
by providing a construct for removing less-militarily- sensitive items from the United States Munitions List 
(USML) to the more flexible licensing regime of the Export Administration Regulations (EAR). 
 
We generally support the proposed implementation of the regulatory framework announced last July in the 
subject proposed rule.  The General Order No. 5 authorizing continued use of State Department 
authorizations for transferred items, the extension of validity of EAR licenses from two to four years to 
harmonize with license terms under the International Traffic in Arms (ITAR) regulations, and 
harmonization of EAR license exceptions with those available under the ITAR all appear consistent with 
the objectives of the Reform Initiative. 
 
We do have two possible concerns with the proposed license exception revisions.  First, in our September 
13, 2011, comments we expressed the need for the “bona fide” employee exemption for institutions of 
higher education provided by ITAR 125.4(b)(10) to continue to apply to items transferred from the USML 
to the EAR.  We urged BIS to consider including the bona fide employee exemption in the reform construct 







as the reform initiative proceeds. We were pleased to see that BIS has responded to our comments by 
incorporating the bona fide employee exemption for universities in License Exception TSU (EAR 740.13).  
Further, it appears BIS has generally incorporated this exemption in the EAR through the proposed 
740.13(f), consistent with the overall harmonization objective.   
 
However, the proposed 740.13(f) license exception is subject to a large number of restrictions, including 
those set forth in part 740.2 of the EAR, part 744 regarding end use/end user restrictions, and a prohibition 
on release of technology or source code subject to missile technology (MT) or encryption (EI) controls. 
These restrictions appear to apply generally to all EAR controlled technologies and software, not just those 
included in the “600 series” transferred items. 
 
The ITAR bona fide employee exemption does not exclude particular types of technology or software.  
While we have not been able to assess specific potential impacts on universities, it appears these 
restrictions may limit the usefulness of the exemption to universities, especially as applied to the 600 series 
transferred items.  Their inclusion in 740.13(f) also raises issues of consistency with the harmonization 
objective, since the scope of the EAR exemption appears more limited than that under the ITAR.  We 
understand that the EAR will control many more items, especially as the reform initiative proceeds and 
more items are transferred. We further understand that some restrictions, e.g. MT, may be statutorily 
mandated.  Nevertheless, we urge BIS to reconsider whether all these restrictions are in fact warranted.   
 
Second, in transitioning the bona fide full time employee exemption to the EAR, the qualifying terms of 
740.13(f)(3)(i) include the ITAR requirement that “The employee's permanent abode throughout the period 
of employment is in the U.S.”  Many U.S. institutions of higher learning do not use the current ITAR 
exemption because the use of the term “permanent abode” appears to contradict the terms of the 
employee’s nonimmigrant visa.  
 
We understand that in discussions with the Association of University Export Control Officers (AUECO) 
Chuck Shotwell, then-Director of Defense Trade Controls Policy, provided the following guidance:   
 
“I’ve conferred with our legal counsel who agrees that “permanent abode” in this context really was 
intended to mean “residence” in the U.S. for the period of employment.  “Permanent” was meant to 
distinguish it from “temporary” residence, e.g., short term, in the U.S.” 
 
Given this clarification, we support AUECO’s view that BIS should consider modifying the proposed 
language or that the matter should be clarified by note in the proposed changes to the EAR.  
 
We appreciate the opportunity to comment, and would be pleased to further discuss our concerns with BIS 
staff. 
 
Sincerely, 
 
 
Anthony DeCrappeo     Hunter R. Rawlings III 
President      President 
Council on Governmental Relations   Association of American Universities 
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DEPARTMENT OF COMMERCE 


Bureau of Industry and Security 


15 CFR Parts 734, 736, 740, 742, 743, 
744, 750, 758, 762, 764, 774 


[Docket No. 120501427–2427–01] 


RIN 0694–AF65 


Proposed Revisions to the Export 
Administration Regulations: 
Implementation of Export Control 
Reform; Revisions to License 
Exceptions After Retrospective 
Regulatory Review 


AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Proposed rule. 


SUMMARY: President Obama directed the 
Administration in August 2009 to 
conduct a broad-based review of the 
U.S. export control system in order to 
identify additional ways to enhance 
national security. Then-Secretary of 
Defense Gates described in April 2010 
the initial results of that effort and why 
fundamental reform of the U.S. export 
control system is necessary to enhance 
national security. Since then, the 
Bureau of Industry and Security (BIS), 
Department of Commerce, and the 
Directorate of Defense Trade Controls 
(DDTC), Department of State, have 
published multiple proposed 
amendments to the Export 
Administration Regulations (EAR) and 
the International Traffic in Arms 
Regulations (ITAR), respectively, that 
would implement various aspects of 
what has become known as the Export 
Control Reform Initiative. One aspect of 
the reform effort would result in the 
transfer of control to the EAR of items 
the President determines no longer 
warrant control under ITAR, once 
congressional notification requirements 
and corresponding amendments to the 
ITAR and the EAR are completed. This 
proposed rule addresses issues 
pertaining to transition of control over 
such items. It complements the Export 
Control Transition Plan, a proposed 
policy statement and request for 
comments issued by DDTC. 


This rule proposes to amend the EAR 
by, inter alia, establishing a General 
Order regarding continued use of State 
authorizations for a specified period, by 
broadening license exceptions in the 
EAR to make them consistent with ITAR 
exemptions, and by extending the 
validity period of Commerce licenses. 
Any modifications to License 
Exceptions specific to particular types 
of items, such as firearms, will be 
addressed in the proposed rules 


pertaining specifically to those items. 
This rule also addresses specific 
concerns raised in public comments on 
recent rules by proposing a revised de 
minimis rule for ‘‘600 series’’ items, i.e., 
the items the President determines no 
longer warrant control on the USML and 
that would thus be controlled in the 
‘‘600 series’’ of the EAR’s Commerce 
Control List (CCL). Finally, this rule 
proposes additional conforming changes 
that are necessary to implement the 
Export Control Reform Initiative, but 
also would affect items currently subject 
to the EAR, such as changes to reporting 
thresholds for the Automated Export 
System. 


In addition, this proposed rule 
addresses issues raised by the public in 
response to a notice requesting 
comments on the streamlining of BIS’s 
regulations published on August 5, 2011 
(76 FR 47527). On January 18, 2011, 
President Barack Obama issued 
Executive Order 13563, affirming 
general principles of regulation and 
directing government agencies to 
conduct retrospective reviews of 
existing regulations. Although the 
Export Control Reform Initiative did not 
originate with Executive Order 13563, it 
is entirely consistent in spirit and 
substance. BIS issued a notice soliciting 
public comment on streamlining its 
regulations pursuant to the President’s 
Executive Order. In response to the 
public comments received on the notice, 
and consistent with BIS’s internal 
analysis, this rule proposes revisions to 
license exceptions for government uses 
and temporary exports that streamline 
and update unduly complex or 
outmoded provisions in addition to 
broadening certain provisions to 
implement Export Control Reform. 
Other proposed changes to the EAR 
warranted by the Executive Order will 
be addressed in separate Federal 
Register notices. Commerce’s full plan 
can be accessed at: http:// 
open.commerce.gov/news/2011/08/23/ 
commerce-plan-retrospective-analysis- 
existing-rules. 
DATES: Comments must be received by 
BIS no later than August 6, 2012. 
ADDRESSES: Comments may be 
submitted to the Federal rulemaking 
portal (http://www.regulations.gov). The 
regulations.gov ID for this notice of 
inquiry is: BIS–2012–0024. Comments 
may also be submitted via email to 
publiccomments@bis.doc.gov or on 
paper to Regulatory Policy Division, 
Bureau of Industry and Security, Room 
2099B, U.S. Department of Commerce, 
Washington, DC 20230. Please refer to 
RIN 0694–AF65 in all comments and in 
the subject line of email comments. All 


comments must be in writing. All 
comments (including any personal 
identifiable information) will be 
available for public inspection and 
copying. Those wishing to comment 
anonymously may do so by submitting 
their comment via regulations.gov and 
leaving the fields for identifying 
information blank. 
FOR FURTHER INFORMATION CONTACT: 
Hillary Hess or Timothy Mooney, 
Regulatory Policy Division, Office of 
Exporter Services, Bureau of Industry 
and Security at 202–482–2440 or 
rpd2@bis.doc.gov. 
SUPPLEMENTARY INFORMATION: 


Background 


The Export Control Reform Initiative 
The objective of the Export Control 


Reform Initiative is to protect and 
enhance U.S. national security interests. 
On July 15, 2011 (76 FR 41958), BIS 
published a proposed rule, Proposed 
Revisions to the Export Administration 
Regulations (EAR): Control of Items the 
President Determines No Longer 
Warrant Control Under the United 
States Munitions List (USML). The July 
15 rule proposed a regulatory 
framework to control items on the 
USML that, in accordance with section 
38(f) of the Arms Export Control Act 
(AECA) (22 U.S.C. 2778(f)(1)), the 
President determines no longer warrant 
control under the AECA. These items 
would be controlled under the Export 
Administration Regulations (EAR) once 
the congressional notification 
requirements of section 38(f) and 
corresponding amendments to the 
International Traffic in Arms 
Regulations (ITAR) (22 CFR parts 120– 
130) and its USML and the EAR and its 
Commerce Control List (CCL) are 
completed. After the July 15 rule 
established this regulatory framework, 
subsequent rules, including the 
November 7, 2011 (76 FR 68675) 
proposed rule, proposed specific 
changes to the USML and the CCL. 


Once the ITAR and its USML are 
amended so that they control only the 
items that provide the United States 
with a critical military or intelligence 
advantage or otherwise warrant the 
controls of the ITAR, and the EAR is 
amended to control military items that 
do not warrant USML controls, the U.S. 
export control system will enhance 
national security by (i) improving 
interoperability of U.S. military forces 
with allied countries, (ii) strengthening 
the U.S. industrial base by, among other 
things, reducing incentives for foreign 
manufacturers to design out and avoid 
U.S.-origin content and services, and 
(iii) allowing export control officials to 
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focus government resources on 
transactions of more concern. 


All references to the United States 
Munitions List (‘‘USML’’) in this rule 
are to the list of defense articles that are 
controlled for purposes of export or 
temporary import pursuant to the 
International Traffic in Arms 
Regulations (‘‘ITAR’’), 22 CFR Parts 120 
et seq., and not to the list of defense 
articles on the USML that are controlled 
by the Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF) for 
purpose of permanent import under its 
regulations at 27 CFR part 447. Pursuant 
to section 38(a)(1) of the Arms Export 
Control Act (AECA), all defense articles 
controlled for export or import are part 
of the ‘‘USML’’ under the AECA. For the 
sake of clarity, the list of defense articles 
controlled by ATF for purposes of 
permanent import are on the United 
States Munitions Import List (USMIL). 
The transfer of defense articles from the 
ITAR’s USML to the EAR’s CCL for 
purposes of export controls does not 
affect the list of defense articles 
controlled on the USMIL under the 
AECA for purposes of permanent import 
controls. 


Public Comments on the July 15 and 
November 7 Proposed Rules 


BIS received 43 comments in 
response to the July 15 proposed rule. 
Those who submitted comments 
generally supported the proposed 
amendments to the EAR and the Export 
Control Reform Initiative objectives. 
However, they also expressed both 
general concerns about the process of 
transition from State to Commerce 
jurisdiction and specific concerns 
regarding certain proposed provisions. 
With respect to general concerns 
regarding the transition, nine 
commenters addressed perceived 
burdens caused by implementation of 
Export Control Reform, specifically 
expressing concern over shorter validity 
periods for licenses under the EAR than 
the ITAR and difficulty complying with 
two sets of regulations in the same 
transaction. They urged incremental 
implementation, including 
grandfathering of ITAR licenses and 
continuing opportunities for public 
participation in the rulemaking process. 
Ten commenters found that certain 
ITAR exemptions were broader than 
EAR license exceptions. While these 
comments on implementation concerns 
were outside the scope of the July 15 
rule, they did anticipate issues that BIS 
planned to address in this proposed 
rule. One commenter requested 
adoption of a single licensing form, 
which is outside the scope of this rule 
but nonetheless something the 


Administration has announced it is 
developing. 


With respect to specific proposed 
provisions, fourteen commenters found 
the July 15 proposal regarding a revised 
de minimis rule for ‘‘600 series’’ items 
too complex and unworkable. 
Commenters stated that having a 10 
percent de minimis rule for ‘‘600 series’’ 
items and a 25 percent de minimis rule 
for all other items subject to the EAR 
would be extremely burdensome, if not 
impossible, for the commenters to 
calculate. 


Three commenters on the July 15 rule 
requested clarification regarding 
application of the China military end- 
use restriction to ‘‘600 series’’ items. 


Similar to the July 15 rule, BIS 
received public comments regarding 
implementation concerns in response to 
the November 7 rule. Implementation 
concerns were generally outside the 
scope of the November 7 rule, which 
proposed CCL entries for aircraft and 
related items the President determines 
do not warrant control on the USML; 
however, five commenters raised the 
issue that certain ITAR exemptions were 
broader than comparable EAR license 
exceptions. 


BIS plans to address comments 
received in response to the July 15 and 
November 7 proposed rules, to the 
extent that they are germane to this 
proposed rule, when this rule is 
published in final form. 


The ‘‘600 Series’’ and U.S. Arms 
Embargoed Countries 


As noted in the preamble to the July 
15 rule, items determined to no longer 
warrant control under the ITAR would 
be controlled by a new series of ECCNs 
identified by the ‘‘6’’ at the third 
character of each ECCN and collectively 
referred to as ‘‘600 series’’ items. While 
these items no longer would be subject 
to the ITAR, they still would be military 
items or items ‘‘specially designed’’ for 
military uses. BIS is not suggesting by 
their inclusion on the CCL that they are 
‘‘dual-use’’ items. The CCL controls 
‘‘dual use’’ (e.g., items designed for both 
military and civil applications), 
exclusively military, and other types of 
items warranting control. The 
amendments at issue in this part of the 
Export Control Reform Initiative would 
merely add significantly more military 
items to controls of the EAR. 
Applications to export such items to 
countries subject to U.S. arms 
embargoes as described in § 126.1 of the 
ITAR and subsequently in proposed 
§ 740.2 (a)(12) of the EAR in the July 15 
rule would be subject to the general 
policy of denial proposed in the 
November 7 rule. (An exception to this 


would be those items contained in the 
.y paragraph of each ‘‘600 series’’ ECCN; 
while they are military items, they are 
so militarily insignificant that licenses 
would not be required except for export 
to terrorist supporting countries or for a 
military end use in China.) Another 
general principle underlying the 
incorporation of the ‘‘600 series’’ into 
the EAR is that because items subject to 
the EAR are less militarily significant 
than those subject to the ITAR, EAR 
exceptions should not be more 
restrictive than comparable ITAR 
exemptions. Similarly, EAR procedures 
should not be more restrictive than 
comparable ITAR procedures. As one 
public comment in response to the July 
15 rule stated, ‘‘[r]egulatory changes that 
have the unintended result of being 
more onerous than current requirements 
are not beneficial for U.S. national 
security or economic interests and will 
not further the stated objectives of 
comprehensive Export Control Reform.’’ 
BIS agrees. 


Revisions Addressed in This Proposed 
Rule 


This rule proposes certain measures 
to ease the transition for those items 
moving from State to Commerce 
jurisdiction, including establishing a 
General Order regarding continued use 
of State authorizations for a specified 
period, broadening license exceptions 
consistent with ITAR exemptions, and 
extending the two-year validity period 
of Commerce licenses to match State’s 
four-year period. In the course of 
broadening certain license exceptions, 
this rule streamlines and updates 
existing text to reduce undue 
complexity. This rule also addresses 
concerns regarding the de minimis rule 
by proposing alternative provisions. 
Specifically, this rule responds to public 
comments by proposing a uniform 25 
percent de minimis rule for reexports of 
‘‘600 series’’ items to all countries, 
except for countries subject to U.S. arms 
embargoes, which would be subject to a 
zero percent de minimis rule. 


Moreover, this rule augments the 
framework constructed by the July 15 
rule (and modified by the November 7 
rule) by proposing additional changes to 
the EAR necessary to implement Export 
Control Reform. Note that in addition to 
applying to items transitioning from the 
ITAR, many revisions also would apply 
to items currently subject to the EAR, 
such as changes to validity periods and 
reporting thresholds for the Automated 
Export System. 


Finally, in response to Executive 
Order 13563, this rule proposes 
revisions to license exceptions for 
government uses and temporary exports 
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that streamline and update unduly 
complex or outmoded provisions in 
addition to broadening certain 
provisions to implement Export Control 
Reform. On August 5, 2011, BIS issued 
a notice soliciting public comments on 
all of its existing and proposed rules, 
with the exception of those rules related 
to the Export Control Reform Initiative, 
which solicit public comment 
separately. The comment period for the 
notice closed on February 1, 2012. BIS 
received 22 comments. Three issues 
raised in these comments involve issues 
related to transition issues and are 
addressed in this proposed rule. The 
comments relevant to this rule 
suggested various amendments to make 
the EAR more consistent with the ITAR 
and State Department policy. License 
Exception GOV should be broadened to 
include those acting on behalf of the 
U.S. Government. License Exception 
TSU should be broadened to allow 
release of technology in the United 
States by U.S. universities to their 
employees. License validity periods 
should be lengthened. These comments 
dovetailed with comments submitted in 
response to the July 15 and November 
7 rules, and with BIS’s own analysis. 
These proposed changes are discussed 
in the License Exception and License 
Issuance sections. Other comments on 
the August 5 notice will be summarized 
in future proposed rules as those issues 
are addressed. Commerce’s full plan can 
be accessed at: http:// 
open.commerce.gov/news/2011/08/23/ 
commerce-plan-retrospective-analysis- 
existing-rules. 


Transition 
This proposed rule details, and 


solicits public comment on, the 
amendments to the EAR that would be 
necessary to effect the transition of 
items from the ITAR. In addition to 
protecting and enhancing U.S. national 
security, Export Control Reform is 
expected to generate significant long- 
term benefits for U.S. exporters in the 
form of more efficient and flexible 
export controls that are more tailored to 
the significance of the item. In contrast, 
the ITAR, as a result of the Arms Export 
Control Act, is a less flexible regulatory 
structure. The least significant part or 
component is generally controlled the 
same way as the most significant part or 
component and the end item itself. In 
the short term, however, both 
government and industry will need to 
adjust licensing and compliance 
procedures. 


BIS anticipates that the Department of 
State, Directorate of Defense Trade 
Controls (DDTC) will set forth 
approximately a two-year period during 


which, under certain circumstances, 
holders of DDTC authorizations that 
include items transitioning to the EAR 
may continue to use those 
authorizations. This proposed rule 
should be read in conjunction with 
DDTC’s proposed policy statement 
regarding its Export Control Reform 
Transition Plan (INSERT FR CITE). 
Consistent with DDTC’s policy 
statement, all provisos, conditions, or 
other requirements placed on ITAR 
authorizations will continue to apply as 
long as such authorizations are in use. 


General Order 
This rule proposes to add a new 


General Order No. 5 (Supplement No. 1 
to part 736 of the EAR). In the proposed 
General Order No. 5, holders of State 
licenses for items that transition to 
Commerce jurisdiction who wish to 
begin using BIS authorizations may do 
so as early as the effective date of the 
rule that transfers jurisdiction of their 
items by returning their DDTC licenses 
in accordance with § 123.22 of the ITAR 
and complying with the EAR. 


On the effective date of each rule that 
adds an item to the CCL that was 
previously subject to the ITAR, that item 
will be subject to the EAR. 
Authorizations issued by DDTC before 
the transition date for those items may 
continue in effect as specified by DDTC 
in the Department of State’s Export 
Control Reform Transition Plan. Foreign 
consignees or end users with items that 
have transitioned from State to 
Commerce jurisdiction must comply 
with the EAR for subsequent reexports 
or transfers. 


Exporters, temporary importers, 
manufacturers, and brokers are 
cautioned to closely monitor ITAR and 
EAR compliance concerning 
Department of State licenses and 
agreements for items transitioning from 
USML to CCL. Parties who discover that 
they may have violated the ITAR, the 
EAR, or any license or authorization 
issued thereunder, are strongly 
encouraged to consult with BIS or DDTC 
and avail themselves of the appropriate 
department’s current, established 
procedures for submitting voluntary 
disclosures and for requesting specific 
authorization to take any further actions 
in connection with that item. 


License Exceptions 
License Exceptions are published 


authorizations set forth in part 740 of 
the EAR that allow exports, reexports, 
and in-country transfers that would 
otherwise require a license to proceed 
without one if certain conditions are 
met. The same principle underlies ITAR 
exemptions. As part of the general effort 


under the Export Control Reform 
Initiative to begin harmonizing the 
definitions, structure, and licensing 
aspects of the EAR and the ITAR, BIS 
undertook a comprehensive review of 
both EAR license exceptions and ITAR 
exemptions. While the EAR are 
generally believed to offer more 
flexibility than the ITAR, the BIS review 
of its regulations and public comments 
on the July 15 rule identified certain 
specific instances where the EAR would 
inadvertently be more restrictive. 
According to public comments received 
in response to the July 15 and November 
7 proposed rules, exporters found that 
exemptions under the ITAR for some of 
their items were broader than license 
exceptions under the EAR. These 
comments stemmed from concerns over 
implementing Export Control Reform for 
transactions of interest to those 
commenters rather than from any 
specific BIS proposals to revise license 
exceptions. 


This rule proposes to harmonize the 
provisions of several EAR license 
exceptions with several ITAR 
exemptions, as set out in detail below, 
but only insofar as they are permitted by 
law and otherwise relevant to ‘‘600 
series’’ items and other items subject to 
the EAR. In particular, BIS has no 
authority to change the scope of license 
exceptions available for items controlled 
for Missile Technology reasons because 
of statutory restrictions. See section 
(6)(l) of the Export Administration Act 
of 1979, as amended, 50 U.S.C. appx. 
2405(l). 


BIS welcomes comments on the 
differences between license exceptions 
under the EAR and exemptions under 
the ITAR and the issues they raise for 
those attempting to comply with both 
bodies of regulation or to transition from 
ITAR compliance to EAR compliance. 
Given the differences between the two 
systems, BIS is interested in comments 
regarding where deviations in the scope 
of control under the EAR versus the 
ITAR may be appropriate, especially 
with respect to treatment of reexports 
and in-country transfers. Note that 
license exceptions closely linked to 
specific items, such as firearms, that 
have not yet been proposed for control 
under the EAR will likely be addressed 
in rules related to those items. 
Descriptions of specific scenarios make 
particularly helpful examples. 


Restrictions on All License Exceptions 
Proposed new paragraphs (a)(15) and 


(a)(16) to § 740.2 describe restrictions on 
all license exceptions. This rule 
proposes restrictions on certain exports 
for which prior notification to Congress 
will be made, as explained below in the 
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discussion of major defense equipment. 
In addition, this rule proposes to revise 
a restriction originally proposed in the 
July 15 rule regarding the use of license 
exceptions for ‘‘600 series’’ items to U.S. 
arms embargoed countries, which was 
subsequently proposed to be amended 
in Revisions to the Export 
Administration Regulations (EAR): 
Control of Personal Protective 
Equipment, Shelters, and Related Items 
the President Determines No Longer 
Warrant Control Under the United 
States Munitions List (USML) published 
on June 7, 2012 (77 FR 33688). The text 
set forth in this rule uses as a baseline 
the proposed provision published on 
June 7, 2012. This rule proposes 
restricting most license exception 
eligibility for ‘‘600 series’’ items not 
only destined to U.S. arms embargoed 
countries, but also for ‘‘600 series’’ 
items manufactured in or shipped from 
those countries as well, consistent with 
the ITAR (§ 126.1(a)). 


License Exception TMP 
This rule proposes a complete 


revision of § 740.9, License Exception 
Temporary Imports, Exports and 
Reexports (TMP) paragraphs (a) 
(Temporary exports and reexports) and 
(b) (Exports of items temporarily in the 
United States) to streamline the existing 
exception, which successive 
amendments over the years have 
rendered increasingly difficult to read. 
This streamlining is consistent with the 
retrospective review and regulatory 
improvement directed in E.O. 13563 
and is not intended to substantively 
change the scope of TMP beyond adding 
explicit authority for in-country 
transfers and broadening to match the 
scope of the ITAR exemptions. Proposed 
amendments to streamline other EAR 
License Exceptions and other EAR 
provisions will be addressed in separate 
Federal Register notices. Changes in 
country scope of certain provisions 
reflect the limitations set forth in part 
746 of the EAR (Embargoes and Special 
Controls) unless otherwise noted. 
References to exports of items 
controlled for missile technology 
reasons were deleted because such 
exports are restricted by § 740.2(a)(5). 
Temporary exports under License 
Exception TMP to a U.S. subsidiary, 
affiliate, or facility abroad would no 
longer be limited to exports to Country 
Group B countries in order to make 
TMP consistent with § 123.16(b)(9) of 
the ITAR. 


This rule would add notes to the 
temporary imports paragraph of License 
Exception TMP that incorporate 
concepts explicit in §§ 123.19 and 
123.13 of the ITAR. In this paragraph, 


notes are added stating that a shipment 
originating in Canada or Mexico that 
incidentally transits the United States 
en route to a delivery point in the same 
country does not require a license, and 
that a shipment by air or vessel from 
one location in the United States to 
another location in the United States via 
a foreign country does not require a 
license. This rule proposes to add a note 
to TMP referencing the USMIL and a 
conforming change to part 734 noting 
that defense articles on the USMIL are 
controlled by the Bureau of Alcohol, 
Tobacco, Firearms and Explosives (ATF) 
for purpose of permanent import under 
its regulations at 27 CFR part 447. This 
rule also proposes to delete references to 
outdated forms in this paragraph. 
Finally, this rule proposes to remove the 
term ‘‘unwanted’’ from § 740.9(b)(3), 
because the term, which was undefined, 
was confusing to the public. 


BIS welcomes comments on both 
substantive and structural aspects of the 
proposed clarifying changes to TMP. 


License Exception RPL 
This rule proposes to revise RPL to 


allow export or reexport of spares up to 
$500 in total value. RPL would also be 
revised to remove the requirement that 
the ability to return serviced 
commodities and software or replace 
defective or unacceptable U.S.-origin 
equipment be limited to the original 
exporters. These revisions would 
correspond to § 123.16(b)(2) of the 
ITAR, the availability of which is not 
limited to original exporters. The July 
15 rule proposed to revise § 740.10, 
License Exception Repair and 
Replacement (RPL) to reflect the 
proposed new definitions of certain 
terms, such as ‘‘part’’ or ‘‘component,’’ 
and to allow replacement parts for 
defense articles to be exported under 
RPL. This rule does not modify the 
proposed July 15 RPL revisions. 


License Exception GOV 
Consistent with the retrospective 


review and regulatory improvement 
directed in Executive Order 13563, this 
rule proposes a complete revision of 
§ 740.11, License Exception GOV 
(Governments; International 
Organizations; International Inspections 
under the Chemical Weapons 
Convention; and the International Space 
Station). Because existing GOV contains 
many provisions that exclude items on 
the Wassenaar Arrangement’s Sensitive 
and Very Sensitive Lists, and those 
provisions were always intended to 
match the Wassenaar Arrangement’s 
Sensitive and Very Sensitive Lists, this 
rule proposes to add those lists to the 
EAR as supplements to the Commerce 


Control List and revise GOV to refer to 
the new supplements. This revision 
would shorten and simplify GOV, 
allowing its current supplement to 
§ 740.11 text to be consolidated in the 
main section. The supplements 
containing the Sensitive and Very 
Sensitive Lists would be new 
Supplement Nos. 6 and 7 to part 774 of 
the EAR, as discussed below. 


The July 15 proposed rule restricted 
‘‘600 series’’ items’ eligibility for GOV to 
governments of those 36 countries listed 
in § 740.20(c)(1) (License Exception 
STA) and the United States. The 
November 7 rule proposed certain 
changes to License Exception GOV with 
respect to restricting certain aircraft- 
related software and technology. This 
rule modifies those proposed provisions 
by excluding ‘‘software’’ prohibited by 
proposed Supplement No. 4 to part 740 
from eligibility for GOV. However, 
proposed Supplement No. 4 to part 740 
is not republished in this rule; nor does 
BIS seek comment on its content. 


The July 15 rule proposed, and the 
November 7 rule proposed a 
modification to a provision in License 
Exception STA to allow exports, 
reexports, or transfers (in-country) of 
‘‘600 series’’ items to non-governmental 
end users as long as the items were for 
ultimate government end use. This rule 
similarly proposes expanding GOV to 
authorize items consigned to non- 
governmental end users, such as U.S. 
Government contractors, acting on 
behalf of the U.S. Government in certain 
situations, subject to written 
authorization from the appropriate 
agency and additional export clearance 
requirements. This rule also adds 
provisions for exports made under the 
direction of the U.S. Department of 
Defense consistent with §§ 125.4(b)(1), 
125.4(b)(3) and 126.6(a) of the ITAR. 
This rule also proposes a note clarifying 
the authority for foreign military sales 
consistent with § 126.6(c) of the ITAR. 


Generally, this rule does not propose 
expansion of License Exception GOV 
beyond the broadening necessary to 
create equivalent EAR authorizations to 
correspond to existing ITAR 
authorizations. This rule does propose, 
however, an expansion to the scope of 
countries eligible to receive items on the 
Sensitive List under the proposed 
revised § 740.11(a) (International 
Safeguards) and (c) (Cooperating 
Governments). The revised country 
scope for governments eligible to 
receive items on the Sensitive List 
under the proposed revised § 740.11(c) 
would be the same governments of those 
36 countries listed in § 740.20(c)(1) 
(License Exception STA). 
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BIS welcomes comments on both 
substantive and structural aspects of the 
proposed clarifying changes to License 
Exception GOV. 


License Exception TSU 
This rule would revise § 740.13 


License Exception Technology and 
Software—Unrestricted (TSU) to 
include explicitly training information 
in the operation technology authorized, 
as it is in § 125.4(b)(5) of the ITAR. This 
rule also proposes adding TSU 
authorization for the release of software 
and technology in the United States by 
U.S. universities to their bona fide and 
full-time regular foreign national 
employees and other foreign nationals 
to correspond with a similar 
authorization in § 125.4(b)(10) of the 
ITAR and an authorization at 
§ 125.4(b)(4) of the ITAR for copies of 
technology previously authorized for 
export to same recipient. This 
authorization would, however, be 
subject to the end-use and end-user 
restrictions in part 744 of the EAR, 
would not be available for encryption- 
related software controlled for ‘‘EI’’ and 
other software and technology 
controlled for ‘‘MT’’ (Missile 
Technology) reasons, and would not be 
eligible for nationals of countries subject 
to U.S. arms embargoes for ‘‘600 series’’ 
items. 


Such changes are part of the broader, 
long-term Export Control Reform 
Initiative effort to harmonize the EAR’s 
and the ITAR’s definitions, terms, and, 
to the extent warranted, license 
exceptions. Efforts to harmonize other 
EAR and ITAR terms will be addressed 
in future Federal Register notices. BIS 
nonetheless encourages comments on 
all ITAR and EAR terms, phrases, and 
provisions that warrant harmonization. 


License Exception STA 
This rule proposes an additional 


limitation on use of License Exception 
Strategic Trade Authorization (STA) in 
§ 740.20. This proposed revision would 
limit use of License Exception STA for 
‘‘600 series’’ items to foreign parties that 
have received U.S. items under a license 
issued either by BIS or DDTC. This 
ensures that such parties will have been 
vetted by a U.S. Government licensing 
process. For purchasers, intermediate 
consignees, ultimate consignees, and 
end users that have not been so vetted, 
a license would be required even for 
STA-eligible items. Once that license 
has been issued, subsequent eligible 
exports may be made under STA. 


This rule also proposes that for ‘‘600 
series’’ items, the prior consignee 
statement set forth in § 740.20(d)(2) 
contain the consignee’s confirmation 


that the items are for ultimate 
government end use and agreement to 
permit the U.S. Government to conduct 
end-use checks. These revisions provide 
a structure for verifying that ‘‘600 
series’’ items are used as intended and 
an assurance that end-use checks can be 
performed expeditiously. 


License Issuance 
Current ITAR licenses are generally 


valid for four years compared to two 
years under the EAR. Agreements under 
the ITAR may be valid as long as ten 
years. In order to harmonize the EAR 
with the ITAR, this rule proposes to 
revise § 750.7(g) to extend the validity 
period of BIS licenses from two years to 
four years, with some exceptions, unless 
otherwise specified on the license at the 
time that it is issued. Exporters may 
request an extended validity period 
pursuant to § 750.7(g)(1) beyond four 
years. Such requests will be reviewed 
on a case-by-case basis. Grounds for 
requesting extension would include 
having agreements previously approved 
by the Department of State for a longer 
period of time. BIS licenses generally 
designate one ultimate consignee and 
may have many designated end users. 
DDTC authorizations may designate 
multiple foreign end users. This rule 
proposes to revise § 750.7(c) explicitly 
to allow direct shipments to approved 
end users. 


License Review Policy 
License applications made to BIS 


receive interagency review. For ‘‘600 
series’’ items, this rule proposes to 
modify the section describing regional 
stability controls by adding to 
§ 742.6(b)(1) a policy of case-by-case 
review to determine whether the 
transaction is contrary to the national 
security or foreign policy interests of the 
United States. This proposed policy is 
consistent with the policy for State and 
Defense review of ITAR licenses. The 
July 15 and November 7 rules proposed 
certain changes to the license review 
policy in § 742.6(b)(1). The July 15 
proposal was adopted without change 
and published in final form on April 13, 
2012 (77 FR 22199). This rule does not 
modify the proposed provisions from 
the November 7 rule, but the proposed 
provision is restated here for the 
public’s convenience and to facilitate a 
complete understanding of BIS’s license 
review policy proposal. As such, BIS is 
not seeking additional public comments 
on that provision in this rule. 


Reporting and Notifications 
The current EAR require reporting for 


exports of items on the Wassenaar 
Arrangement’s Sensitive List under 


license exception, and those provisions 
were always intended to match the 
Wassenaar Arrangement’s Sensitive List. 
This rule would shorten the Wassenaar 
Arrangement reporting requirements 
section, found at § 743.1, and would 
include a cross reference to the 
Sensitive List rather than setting forth 
ECCN paragraphs, much as was done in 
this rule’s proposed License Exception 
GOV. 


As set forth in § 123.15 of the ITAR, 
Section 36(c) of the Arms Export 
Control Act requires that a certification 
be provided to the Congress prior to 
approval of certain high-value exports of 
major defense equipment, other defense 
articles, or firearms. Major defense 
equipment (MDE), for purposes of 
§§ 743.5 and 750.4 of the EAR, means 
any item of significant military 
equipment having a nonrecurring 
research and development cost of more 
than $50,000,000 or a total production 
cost of more than $200,000,000. 
Approvals may not be granted when the 
Congress has enacted a joint resolution 
prohibiting the export. While this 
process is not required for items subject 
to the EAR, BIS would institute these 
procedures in the EAR for such MDE 
items subject to the EAR. This rule 
proposes the creation of a new § 743.5, 
which would require exporters to notify 
BIS of such transactions for all exports 
except those made under License 
Exception GOV. When a license 
application is submitted, BIS would be 
able to, and will, draw the necessary 
information from the application to 
make the congressional notification. 
Section 740.2, restrictions on license 
exceptions, discussed above, would be 
revised to preclude use of license 
exceptions for such transactions. 


To reflect the proposed changes to 
part 743, this rule proposes amending 
the title of this part to read, ‘‘Special 
Reporting and Notification.’’ 


De Minimis U.S. Content in Foreign- 
Made Items and Foreign-Produced 
Direct Products of U.S. Technology 


Section 734.4 of the EAR sets forth the 
de minimis provisions, which provide 
that foreign-made items incorporating 
below de minimis levels of U.S. content 
are not subject to the EAR. The July 15 
rule proposed a 10% de minimis level 
for ‘‘600 series’’ content. Many 
commenters found these proposed 
provisions confusing and anticipated 
difficulty implementing them, primarily 
due to having different de minimis 
levels for different items going to the 
same country. Several of the public 
comments in response to the July 15 
rule suggested simplifying the proposed 
de minimis provisions by allowing a 
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25% level for those countries eligible for 
paragraph (c)(1) of License Exception 
Strategic Trade Authorization (STA) 
(see § 740.20). Two commenters to the 
November 7 proposed rule suggested 
that BIS adopt the existing 25% de 
minimis rule described in the Export 
Administration Act for all countries 
except those subject to U.S. arms 
embargoes, which would be subject to a 
zero percent de minimis rule. Based on 
a review of those comments and further 
interagency deliberation, this rule 
proposes a rule suggested by 
commenters to the November 7 rule, i.e., 
an exclusion of ‘‘600 series’’ U.S. 
content from eligibility for de minimis 
when the foreign-made items are 
destined to U.S. arms embargoed 
countries and, consistent with current 
EAR provisions, a 25% de minimis for 
all other destinations. This proposal, in 
addition to its relative simplicity, 
retains the status quo for ‘‘600 series’’ 
content destined to U.S. embargoed 
countries in that the ITAR effectively 
has a zero percent de minimis rule. 


BIS believes that this proposal 
simultaneously addresses the 
calculation concerns of the commenters 
while tightening reexport controls over 
foreign-made items that contain any 
‘‘600 series’’ content destined for 
countries subject to U.S. arms 
embargoes. This approach would 
advance the cause of the reform effort by 
reducing the negative impact of the 
‘‘see-through’’ rule in place under the 
ITAR with respect to trade with most of 
the world; would be simpler to 
calculate; would maintain the EAR’s 25 
percent de minimis rule for reexports to 
most countries; and would carry 
forward the ITAR’s zero percent de 
minimis rule with respect to reexports 
of military items to countries subject to 
U.S. arms embargoes. The latter aspect 
of the proposal furthers U.S. national 
security and foreign policy interests by 
discouraging, indeed prohibiting, the 
reexport of foreign-made items 
containing ‘‘600 series’’ content to 
countries subject to U.S. arms 
embargoes while removing the incentive 
the ITAR creates for foreign buyers to 
avoid U.S.-origin content with respect to 
trade by and between other countries. 


This rule also proposes changes to the 
regulations that address foreign- 
produced direct products of U.S. 
technology, which was a subject that 
was not addressed in the July 15 rule. 
Currently, certain foreign-produced 
direct products of U.S. technology are 
subject to the EAR: National security 
controlled items that are direct products 
of U.S. national security-controlled 
technology, when those products are 
destined to countries of concern for 


national security reasons (Country 
Group D:1) or terrorist-supporting 
countries (Country Group E:1). This 
proposed rule would expand these 
provisions by adding an additional 
country and product scope. Foreign- 
produced direct products of U.S.-origin 
‘‘600 series’’ technology, or of a plant 
that is a direct product of U.S.-origin 
‘‘600 series’’ technology, that are ‘‘600 
series’’ items would be subject to the 
EAR when reexported to countries of 
concern for national security, chemical 
and biological weapons, missile 
technology or anti-terrorism reasons 
(Country Groups D:1, D:3, D:4 or E:1 in 
Supplement No 1 to part 740) or to a 
U.S. arms embargoed country (see 
§ 740.2(a)(12)). Foreign-made items 
subject to the EAR because of this rule 
would be subject to the same license 
requirements to the new country of 
destination as if of U.S. origin. 


Because of the expansion of the 
provisions at § 736.2(b)(3) to include 
‘‘600 series’’ items, this rule proposes to 
remove the penultimate paragraph in 
Supplement No. 1 to part 764 that states 
that the standard denial order ‘‘does not 
prohibit any export, reexport, or other 
transaction subject to the EAR where the 
only items involved that are subject to 
the EAR are the foreign-produced direct 
product of U.S.-origin technology.’’ 


China Military End Use 
Section 744.21 of the EAR imposes a 


restriction on certain items destined for 
the People’s Republic of China for a 
‘‘military end use,’’ defined as for 
incorporation into military items or for 
the use, development or production of 
military items. The July 15 rule 
proposed: (1) Expanding the description 
of military items in the § 744.21(f) 
definition of ‘‘military end use’’ to 
include ‘‘600 series’’ items; and (2) 
adding items controlled by the .y 
paragraphs in the ‘‘600 series’’ ECCNs to 
the list of items subject to this 
restriction (those listed in Supplement 
No. 2 to part 744 (List of Items Subject 
to the Military End-Use License 
Requirement of § 744.21)). Three 
commenters requested clarification of 
whether 600 series and subparagraph .y 
items being exported to China would be 
subject to a policy of denial under the 
military end use controls. One 
commenter suggested that because such 
items have little or no military 
significance, they should be excluded 
from China military end use controls. 


Based on the comments’ request for 
clarification and BIS’s internal analysis, 
this rule proposes to expand § 744.21 to 
state explicitly that all ‘‘600 series’’ 
items are subject to this restriction. The 
basis for this revision is that items 


‘‘specially designed’’ for a defense 
article or other military end item are 
presumptively for a military end use. If 
an item were ‘‘specially designed’’ for a 
civil or a dual-use application, it would 
not be controlled by the .y lists within 
some of the 600 series ECCNs. 
Therefore, the effect of this proposed 
change would be to impose a license 
requirement for all ‘‘600 series’’ items, 
including .y items, destined to China, 
which would be reviewed pursuant to 
§ 744.21. This proposal replaces the July 
15 proposed amendment to Supplement 
No. 2 to part 744; the July 15 proposed 
amendment to § 744.21(f) is unchanged. 


Export Clearance 


Exporters enter information for both 
State- and Commerce-controlled 
transactions into the Automated Export 
System (AES). Many exports worth less 
than $2500 are exempted from the 
requirement to enter information on the 
transaction into AES. This rule proposes 
to revise § 758.1 to remove the low- 
value exemption for ‘‘600 series’’ items 
for all destinations, including Canada, 
and require AES filing for all ‘‘600 
series’’ items. Requiring entry of ‘‘600 
series’’ information regardless of value 
or destination will provide the U.S. 
Government with the same information 
on exports of these items under 
Commerce control as is now available 
for such items when they are subject to 
the ITAR. This rule also proposes to 
revise § 758.1 to require AES filing for 
all exports under License Exception 
Strategic Trade Authorization (STA), 
regardless of value, to enable the U.S. 
Government to obtain information about 
low-value shipments of these items. 


This rule proposes to preclude the 
option of post-departure filing for 
exports of ‘‘600 series’’ items because 
this option is not permitted for ITAR- 
controlled exports now. This rule also 
proposes removing the option of post- 
departure filing for License Exception 
STA and Authorization VEU because 
the nature of these authorizations 
requires pre-departure filing of this 
information to ensure compliance with 
their terms and conditions. 


The provisions of § 758.6 require 
exports to be accompanied by a 
Destination Control Statement (DCS) 
identifying the items as subject to the 
EAR. Given the nature of the ‘‘600 
series’’ items and requirements related 
to them, this rule proposes a more 
specific DCS for ‘‘600 series’’ items that 
would require exporters to identify the 
ECCNs of all ‘‘600 series’’ items being 
exported in the text to ensure that 
consignees are aware that they have 
such items. 
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ECCN 0A919 and Supplement Nos. 6 
and 7 to the Commerce Control List 


This rule proposes to revise ECCN 
0A919, which controls certain military 
commodities produced outside the 
United States, to conform to the 
proposed revisions of the de minimis 
and foreign-produced direct product 
rules set forth in this rule. 


As described above, this rule proposes 
creating two new supplements to part 
774, the Commerce Control List. New 
Supplement Nos. 6 and 7 would append 
to the Commerce Control List the 
Wassenaar Arrangement’s Sensitive and 
Very Sensitive Lists. These lists would 
be referenced by proposed revised 
provisions in License Exception GOV 
and Wassenaar Arrangement reporting 
requirements in part 743. While the 
items on the lists would be identified by 
ECCN rather than by Wassenaar 
Arrangement numbering, the item 
descriptions would be drawn directly 
from the Wassenaar Arrangement. 


Relationship to the July 15 and 
November 7 Proposed Rules 


As referenced above, the purpose of 
the July 15 proposed rule was to set up 
the framework to support the transfer of 
items from the USML to the CCL. To 
facilitate that goal, the July 15 proposed 
rule contained concepts that were meant 
to be applied across the EAR. However, 
as BIS undertakes rulemakings to move 
specific categories of items from the 
USML to the CCL, there may be 
unforeseen issues or complications that 
may require BIS to reexamine those 
concepts. The comment period for the 
July 15 proposed rule closed on 
September 13, 2011. 


The November 7 proposed rule 
proposed modifications to that 
framework. The comment period for the 
November 7 rule closed on December 
22, 2011. 


To the extent that this rule’s proposals 
affect any provision in the July 15 or 
November 7 proposed rules or any 
provision in those proposed rules affects 
this proposed rule, BIS will consider 
comments on those provisions so long 
as they are within the context of the 
changes proposed in this rule. 


BIS believes that the following aspects 
of the July 15 and November 7 proposed 
rules are among those that could affect 
or be affected by this proposed rule: 


• De minimis provisions in § 734.4; 
• Restrictions on use of license 


exceptions in §§ 740.2, 740.10, 740.11, 
and 740.20; 


• Licensing policy under 
§ 742.6(b)(1); 


• Reporting requirements under part 
743; 


• Addition of ‘‘600’’ series items to 
Supplement No. 2 to Part 744—List of 
Items Subject to the Military End-Use 
Requirement of § 744.21; and 


• Records to be retained under 
§ 762.2. 


Although the Export Administration 
Act expired on August 20, 2001, the 
President, through Executive Order 
13222 of August 17, 2001, 3 CFR, 2001 
Comp., p. 783 (2002), as extended by the 
Notice of August 12, 2011, 76 FR 50661 
(August 16, 2011), has continued the 
Export Administration Regulations in 
effect under the International 
Emergency Economic Powers Act. BIS 
continues to carry out the provisions of 
the Export Administration Act, as 
appropriate and to the extent permitted 
by law, pursuant to Executive Order 
13222. 


Regulatory Requirements 
1. Executive Orders 13563 and 12866 


direct agencies to assess all costs and 
benefits of available regulatory 
alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distribute impacts, and equity). 
Executive Order 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This rule has been 
designated a ‘‘significant regulatory 
action,’’ although not economically 
significant, under section 3(f) of 
Executive Order 12866. Accordingly, 
the rule has been reviewed by the Office 
of Management and Budget (OMB). 


2. Notwithstanding any other 
provision of law, no person is required 
to respond to, nor is subject to a penalty 
for failure to comply with, a collection 
of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
OMB control number. This proposed 
rule would affect the following 
approved collections: Simplified 
Network Application Processing System 
(control number 0694–0088), which 
includes, among other things, license 
applications; license exceptions (0694– 
0137); voluntary self-disclosure of 
violations (0694–0058); recordkeeping 
(0694–0096); export clearance (0694– 
0122); and the Automated Export 
System (0607–0152). 


As stated in the proposed rule 
published at 76 FR 41958 (July 15, 
2011), BIS believed that the combined 
effect of all rules to be published adding 
items to the EAR that would be removed 


from the ITAR as part of the 
administration’s Export Control Reform 
Initiative would increase the number of 
license applications to be submitted by 
approximately 16,000 annually. As the 
review of the USML has progressed, the 
interagency group has gained more 
specific information about the number 
of items that would come under BIS 
jurisdiction whether those items would 
be eligible for export under license 
exception. As of June 21, 2012, BIS 
believes the increase in license 
applications may be 30,000 annually, 
resulting in an increase in burden hours 
of 8,500 (30,000 transactions at 17 
minutes each) under control number 
0694–0088. 


3. This rule does not contain policies 
with Federalism implications as that 
term is defined under E.O. 13132. 


4. The Regulatory Flexibility Act 
(RFA), as amended by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (SBREFA), 5 U.S.C. 
601 et seq., generally requires an agency 
to prepare a regulatory flexibility 
analysis of any rule subject to the notice 
and comment rulemaking requirements 
under the Administrative Procedure Act 
(5 U.S.C. 553) or any other statute, 
unless the agency certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities. Under section 605(b) of the 
RFA, however, if the head of an agency 
certifies that a rule will not have a 
significant impact on a substantial 
number of small entities, the statute 
does not require the agency to prepare 
a regulatory flexibility analysis. 
Pursuant to section 605(b), the Chief 
Counsel for Regulations, Department of 
Commerce, certified to the Chief 
Counsel for Advocacy, Small Business 
Administration that this proposed rule, 
if promulgated, will not have a 
significant impact on a substantial 
number of small entities for the reasons 
explained below. Consequently, BIS has 
not prepared a regulatory flexibility 
analysis. A summary of the factual basis 
for the certification is provided below. 


Number of Small Entities 
The Bureau of Industry and Security 


(BIS) does not collect data on the size 
of entities that apply for and are issued 
export licenses. Although BIS is unable 
to estimate the exact number of small 
entities that would be affected by this 
rule, it acknowledges that this rule 
would affect some unknown number. 


Economic Impact 
This proposed rule is part of the 


Administration’s Export Control Reform 
Initiative. Under that initiative, the 
USML would be revised to be a 
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‘‘positive’’ list, i.e., a list that does not 
use generic, catch-all controls on any 
part, component, accessory, attachment, 
or end item that was in any way 
specifically modified for a defense 
article, regardless of the article’s 
military or intelligence significance or 
non-military applications. At the same 
time, articles that are determined to no 
longer warrant control on the USML 
would become controlled on the CCL. 
Such items, along with certain military 
items that currently are on the CCL, will 
be identified in specific Export Control 
Classification Numbers (ECCNs) known 
as the ‘‘600 series’’ ECCNs. In addition, 
some items currently on the Commerce 
Control List would move from existing 
ECCNs to the new 600 series ECCNs. 


In particular, this rule proposes 
certain measures to ease the transition 
for those items moving from State to 
Commerce jurisdiction. The changes 
include establishing a General Order 
regarding continued use of State 
authorizations for a specified period, 
broadening license exceptions 
consistent with ITAR exemptions, and 
extending the two-year validity period 
of Commerce licenses to match State’s 
four-year period. In the course of 
broadening certain license exceptions, 
this rule streamlines and updates 
existing text to reduce undue 
complexity. This rule also addresses 
specific concerns raised in public 
comments on recent rules by proposing 
a revised de minimis rule for ‘‘600 
series’’ items. Moreover, this rule 
proposes additional conforming changes 
that are necessary to implement the 
Export Control Reform Initiative, but 
also would affect items currently subject 
to the EAR, such as changes to reporting 
thresholds for the Automated Export 
System. Finally, in response to the 
President’s directive in Executive Order 
13563, which directed agencies to 
conduct retrospective reviews of 
existing regulations, this rule proposes 
revisions to license exceptions for 
government uses and temporary exports 
that streamline and update unduly 
complex or outmoded provisions in 
addition to broadening certain 
provisions to implement Export Control 
Reform. 


In practice, the greatest impact of this 
rule on small entities would likely be 
reduced administrative costs and 
reduced delay for exports of items that 
are now on the USML but would 
become subject to the EAR. By 
streamlining provisions of the EAR, BIS 
would make it easier to understand and 
comply with certain license exceptions, 
which in turn would allow exporters to 
avail themselves of these exceptions and 
reduce their licensing and compliance 


burdens. This rule also proposes 
broadening license exceptions and 
extending license validity periods to 
correspond to those available under the 
ITAR to avoid imposing burdens on 
exporters as a result of their items’ 
changing jurisdictional status. These 
proposed changes may also reduce the 
burden small companies (and all other 
entities) who export non-‘‘600 series’’ 
items on the CCL. 


In addition, parts and components 
controlled under the ITAR remain under 
ITAR control when incorporated into 
foreign-made items, regardless of the 
significance or insignificance of the 
item, discouraging foreign buyers from 
incorporating such U.S. content. The 
availability of a de minimis rule under 
the EAR may reduce the incentive for 
foreign manufacturers to design out or 
avoid purchasing U.S.-origin parts and 
components. In response to comments 
on the July 15 rule, this rule proposes 
a simpler method of calculating de 
minimis value for ‘‘600 series’’ content. 
A simpler method of calculating de 
minimis reduces the likelihood of 
foreign manufacturers’ designing out 
U.S.-origin parts and components, thus 
increasing the ability of U.S. firms to 
compete in the global marketplace and 
to strengthen the U.S. defense industrial 
base. 


In spite of the benefits detailed above, 
the need for exporters to change 
established licensing and compliance 
procedures as their items change 
jurisdiction will likely incur short-term 
costs (e.g., for database changes). This 
rule proposes an implementation plan 
to mitigate these short-term costs by 
allowing affected entities to continue 
operating under their existing 
authorizations and procedures over a 
two-year transition period should they 
choose to do so, while allowing the 
option to transition as of the effective 
date of the final rule. 


Conclusion 
BIS is unable to determine the precise 


number of small entities that would be 
affected by this rule. Based on the facts 
and conclusions set forth above, BIS 
believes that any burdens imposed by 
this rule would be offset by a reduction 
in the number of items that would 
require a license, increased 
opportunities for use of license 
exceptions for exports to certain 
countries, simpler export license 
applications, reduced or eliminated 
registration fees and application of a de 
minimis threshold for foreign-made 
items incorporating U.S.-origin parts 
and components, which would reduce 
the incentive for foreign buyers to 
design out or avoid U.S.-origin content. 


For these reasons, the Chief Counsel for 
Regulations of the Department of 
Commerce certified to the Chief Counsel 
for Advocacy of the Small Business 
Administration that this rule, if adopted 
in final form, would not have a 
significant economic impact on a 
substantial number of small entities. 
Accordingly, no IRFA is required and 
none has been prepared. 


List of Subjects 


15 CFR Part 734 
Administrative practice and 


procedure, Exports, Inventions and 
patents, Research, Science and 
technology. 


15 CFR Part 736 
Exports. 


15 CFR Parts 740, 750 and 758 
Administrative practice and 


procedure, Exports, Reporting and 
recordkeeping requirements. 


15 CFR Part 742 


Exports, Terrorism. 


15 CFR Part 743 


Administrative practice and 
procedure, Reporting and recordkeeping 
requirements. 


15 CFR Part 744 


Exports, Reporting and recordkeeping 
requirements, Terrorism. 


15 CFR Part 762 


Administrative practice and 
procedure, Business and industry, 
Confidential business information, 
Exports, Reporting and recordkeeping 
requirements. 


15 CFR Part 764 


Administrative practice and 
procedure, Exports, Law enforcement, 
Penalties. 


15 CFR Part 774 


Exports, Reporting and recordkeeping 
requirements. 


For the reasons stated in the 
preamble, the Export Administration 
Regulations (15 CFR parts 730 through 
774) are proposed to be amended as 
follows: 


PART 734—[AMENDED] 


1. The authority citations paragraph 
for part 734 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099, 
3 CFR, 1994 Comp., p. 950; E.O. 13020, 61 
FR 54079, 3 CFR, 1996 Comp., p. 219; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., p. 
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
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Comp., p. 783; Notice of August 12, 2011, 76 
FR 50661 (August 16, 2011); Notice of 
November 9, 2011, 76 FR 70319 (November 
10, 2011). 


2. Section 734.3 is amended by 
adding a new paragraph (b)(1)(vi) to 
read as follows: 


§ 734.3 Items subject to the EAR. 


* * * * * 
(b) * * * 
(vi) Bureau of Alcohol, Tobacco, 


Firearms and Explosives. Unless 
otherwise noted, all references to the 
United States Munitions List (‘‘USML’’) 
are to the list of defense articles that are 
controlled for purposes of export and 
temporary import pursuant to the 
International Traffic in Arms 
Regulations (‘‘ITAR’’), 22 CFR Parts 120 
et seq., and not to the list of defense 
articles on the USML that are controlled 
by the Bureau of Alcohol, Tobacco, 
Firearms and Explosives (ATF) for 
purpose of permanent import under its 
regulations at 27 CFR Part 447. Pursuant 
to section 38(a)(1) of the Arms Export 
Control Act (AECA), 22 U.S.C. § 2779, 
all defense articles controlled for export 
or import are part of the ‘‘USML’’ under 
the AECA. For the sake of clarity, the 
list of defense articles controlled by 
ATF for purposes of permanent import 
are on the United States Munitions 
Import List (USMIL). The transfer of 
defense articles from the ITAR’s USML 
to the EAR’s CCL for purposes of export 
controls does not affect the list of 
defense articles controlled on the 
USMIL under the AECA for purposes of 
permanent import controls. 
* * * * * 


3. Section 734.4 is amended by 
redesignating paragraph (a)(6) as 
paragraph (a)(7), and by adding a new 
paragraph (a)(6) to read as follows: 


§ 734.4 De minimis U.S. content. 
(a) Items for which there is no de 


minimis level. 
* * * * * 


(6) There is no de minimis level for 
foreign-made items that incorporate 
U.S.-origin ‘‘600 series’’ items when 
destined for a country subject to a U. S. 
arms embargo (see § 740.2(a)(12) of the 
EAR). 
* * * * * 


PART 736—[AMENDED] 


4. The authority citations paragraph 
for part 736 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note; E.O. 
12938, 59 FR 59099, 3 CFR, 1994 Comp., p. 
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996 
Comp., p. 219; E.O. 13026, 61 FR 58767, 3 


CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR 
44025, 3 CFR, 2001 Comp., p. 783; E.O. 
13338, 69 FR 26751, 3 CFR, 2004 Comp., p. 
168; Notice of August 12, 2011, 76 FR 50661 
(August 16, 2011); Notice of November 9, 
2011, 76 FR 70319 (November 10, 2011). 


5. Section 736.2 is amended by 
revising paragraph (b)(3) to read as 
follows: 


§ 736.2 General prohibitions and 
determination of applicability. 
* * * * * 


(3) General Prohibition Three— 
Reexport and Export From Abroad of 
the Foreign-Produced Direct Product of 
U.S. Technology and Software (Foreign- 
Produced Direct Product Reexports) 


* * * * * 
(iv) Additional country scope of 


prohibition for ‘‘600 series’’ items. You 
may not, except as provided in 
paragraphs (b)(3)(vi) or (vii) of this 
section, reexport any ‘‘600 series’’ item 
subject to the scope of this General 
Prohibition 3 to a destination in Country 
Groups D:1, D:3, D:4, or E:1 (See 
Supplement No.1 to part 740 of the 
EAR) or to a U. S. arms embargoed 
country (see § 740.2(a)(12) of the EAR). 


(v) Product scope of foreign-made 
items in the ‘‘600 series’’ subject to 
prohibition. This General Prohibition 3 
applies if a ‘‘600 series’’ item meets 
either the conditions defining the direct 
product of technology or the conditions 
defining the direct product of a plant in 
paragraph (b)(3)(v)(A) or (B) of this 
section: 


(A) Conditions defining direct product 
of technology for ‘‘600 series’’ items. 
Foreign-made ‘‘600 series’’ items are 
subject to this General Prohibition 3 if 
the foreign-made items meet both of the 
following conditions: 


(1) They are the direct product of 
technology or software that is in the 
‘‘600 series’’ as designated on the 
applicable ECCN of the Commerce 
Control List at part 774 of the EAR, and 


(2) They are in the ‘‘600 series’’ as 
designated on the applicable ECCN of 
the Commerce Control List at part 774 
of the EAR. 


(B) Conditions defining direct product 
of a plant for ‘‘600 series’’ items. 
Foreign-made ‘‘600 series’’ items are 
also subject to this General Prohibition 
3 if they are the direct product of a 
complete plant or any major component 
of a plant if both of the following 
conditions are met: 


(1) Such plant or component is the 
direct product of technology that is in 
the ‘‘600 series’’ as designated on the 
applicable ECCN of the Commerce 
Control List at part 774 of the EAR, and 


(2) Such foreign-made direct products 
of the plant or component are in the 


‘‘600 series’’ as designated on the 
applicable ECCN of the Commerce 
Control List at part 774 of the EAR. 


(vi) License Exceptions. Each license 
exception described in part 740 of the 
EAR supersedes this General 
Prohibition 3 if all terms and conditions 
of a given exception are met and the 
restrictions in § 740.2 do not apply. 


(vii) ‘‘600 series’’ foreign-produced 
direct products of U.S. technology 
subject to this General Prohibition 3 do 
not require a license for reexport to the 
new destination unless the same item, if 
exported from the U.S. to the new 
destination, would have been prohibited 
or made subject to a license requirement 
by part 742, 744, 746, or 764 of the EAR. 


6. Supplement No. 1 to part 736 is 
amended by adding General Order No. 
5, to read as follows: 


Supplement No. 1 to Part 736 General 
Orders 
* * * * * 


General Order No. 5 
General Order No. 5 of [INSERT DATE OF 


PUBLICATION OF FINAL RULE]; 
Authorization for Items the President 
Determines No Longer Warrant Control 
Under the United States Munitions List 
(USML) 


(a) Continued use of DDTC authorizations 
for items that become subject to the EAR. 
Items the President has determined no longer 
warrant control under the USML will become 
subject to the EAR as rules that effect this 
transition are published and effective. 
Authorizations issued by the Directorate of 
Defense Trade Controls (DDTC) of the 
Department of State for transactions 
involving these items may continue in effect 
as specified by DDTC in [INSERT CITE TO 
STATE’S FINAL EXPORT CONTROL 
REFORM TRANSITION PLAN]. To use BIS 
authorizations for these items, exporters, 
reexporters, and transferors of such items 
may return DDTC licenses in accordance 
with § 123.22 of the ITAR or terminate 
Technical Assistance Agreements, 
Manufacturing License Agreements, or 
Distribution and Warehousing Agreements in 
accordance with § 124.6 of the ITAR and 
thereafter export, reexport, or transfer (in- 
country) such items under applicable 
provisions of the EAR. No transfer (in- 
country) may be made of an item exported 
under a DDTC authorization containing 
provisos or other limitations without a 
license issued by BIS unless (i) the transfer 
(in-country) is authorized by an EAR License 
Exception and the terms and conditions of 
the License Exception have been satisfied or 
(ii), no license would otherwise be required 
under the EAR to export or reexport the item 
to the new end user. 


(b) Voluntary Self-Disclosure. Parties to 
transactions involving transitioning items are 
cautioned to monitor closely their 
compliance with the EAR and the ITAR. 
Should a possible or actual violation of the 
EAR or ITAR, or of any license or 
authorization issued thereunder, be 
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discovered, the person or persons involved 
are strongly encouraged to submit a 
Voluntary Self-Disclosure to the Office of 
Export Enforcement, in accordance with 
§ 764.5 of the EAR, or to DDTC, in 
accordance with § 127.12 of the ITAR, as 
appropriate. Permission from the Office of 
Exporter Services, in accordance with 
§ 764.5(f) of the EAR, to engage in further 
activities in connection with that item may 
also be necessary. 


(c) Method of disclosure. For violations 
involving items the President has determined 
no longer warrant control under the USML 
that occur or are discovered in the period 
during which DDTC allows continued use of 
State authorization for these items, 
disclosures and requests for permission to 
engage in further activities should be 
submitted to DDTC or BIS as appropriate. 


PART 740—[AMENDED] 


7. The authority citations paragraph 
for part 740 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.; 
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp., 
p. 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Notice of August 12, 2011, 76 
FR 50661 (August 16, 2011). 


8. Section 740.2 is amended by 
adding new paragraphs (a)(12), (a)(15) 
and (a)(16) to read as follows: 


§ 740.2 Restrictions on all license 
exceptions. 


(a) * * * 
(12) Items classified under the ‘‘600 


series’’ that are destined to, or were 
shipped from or manufactured in a 
country subject to a United States arms 
embargo (Afghanistan, Belarus, Burma, 
China, Cote d’Ivoire, Cuba, Cyprus, 
Democratic Republic of Congo, Eritrea, 
Fiji, Haiti, Iraq, Iran, Lebanon, Liberia, 
Libya, North Korea, Somalia, Sri Lanka, 
Sudan, Syria, Venezuela, Vietnam, 
Yemen, and Zimbabwe) may not be 
authorized under any license exception 
except by License Exception TMP under 
§ 740.9(a)(12) or License Exception BAG 
under § 740.14(h)(2) for exports to 
Afghanistan and Iraq, and License 
Exception GOV under § 740.11(b)(2)(ii). 


Note to paragraph (a)(12): Countries 
subject to U.S. arms embargoes are identified 
by the State Department through notices 
published in the Federal Register. The list of 
arms embargoed destinations in this 
paragraph is drawn from 22 CFR § 126.1 and 
State Department Federal Register notices 
related to arms embargoes (compiled at 
http://www.pmddtc.state.gov/ 
embargoed_countries/index.html) and will be 
amended when the State Department 
publishes subsequent notices. If there are any 
discrepancies between the list of countries in 
this paragraph and the countries identified 
by the State Department as subject to a U.S. 
arms embargo (in the Federal Register), the 


State Department’s list of countries subject to 
U.S. arms embargoes shall be controlling. 


* * * * * 
(15) Items classified under the ‘‘600 


series’’ are not eligible for any license 
exception, except to U.S. government 
end users under License Exception GOV 
(§ 740.11(b)), when they are destined to 
a country outside the countries listed in 
§ 740.20(c)(1) (License Exception STA) 
and are: 


(i) Major defense equipment sold 
under a contract in the amount of 
$14,000,000 or more; 


(ii) Other ‘‘600 series’’ items sold 
under a contract in the amount of 
$50,000,000 or more; or 


(iii) Firearms controlled under ECCN 
0A601 under a contract in the amount 
of $1,000,000 or more. 


(16) Items classified under the ‘‘600 
series’’ are not eligible for any license 
exception, except to U.S. government 
end users under License Exception GOV 
(§ 740.11(b)), when they are destined to 
a country listed in § 740.20(c)(1) 
(License Exception STA) and are: 


(i) Major defense equipment sold 
under a contract in the amount of 
$25,000,000; 


(ii) Other ‘‘600 series’’ items sold 
under a contract in the amount of 
$100,000,000 or more; or 


(iii) Firearms controlled under ECCN 
0A601 under a contract in the amount 
of $1,000,000 or more. 


9. Section 740.9 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§ 740.9 Temporary imports, exports, and 
reexports (TMP). 


(a) Temporary exports, reexports, and 
transfers (in-country). License Exception 
TMP authorizes exports, reexports, and 
transfers (in-country) of items for 
temporary use abroad (including use in 
or above international waters) subject to 
the conditions specified in this 
paragraph (a). No item may be exported 
or reexported under this paragraph (a) if 
an order to acquire the item has been 
received before shipment; with prior 
knowledge that the item will stay 
abroad beyond the terms of this License 
Exception; or when the item is for 
subsequent lease or rental abroad. 


(1) Tools of trade. Exports, reexports, 
or transfers (in-country) of commodities 
and software as tools of trade for use by 
the exporter or employees of the 
exporter may be made only to 
destinations other than Country Group 
E:2, Sudan or Syria; for Sudan, see 
paragraph (a)(2) of this section. The 
tools of trade must remain under the 
‘‘effective control’’ of the exporter or the 
exporter’s employee. Eligible items are 
usual and reasonable kinds and 


quantities of tools of trade for use in a 
lawful enterprise or undertaking of the 
exporter. Tools of trade include, but are 
not limited to, equipment and software 
as is necessary to commission or service 
items, provided that the equipment or 
software is appropriate for this purpose 
and that all items to be commissioned 
or serviced are of foreign origin, or if 
subject to the EAR, have been lawfully 
exported or reexported. Tools of trade 
may accompany the individual 
departing from the United States or may 
be shipped unaccompanied within one 
month before the individual’s departure 
from the United States, or at any time 
after departure. Software used as a tool 
of trade must be protected against 
unauthorized access. Examples of 
security precautions to help prevent 
unauthorized access include the 
following: 


(A) Use of secure connections, such as 
Virtual Private Network connections, 
when accessing IT networks for 
activities that involve the transmission 
and use of the software authorized 
under this license exception; 


(B) Use of password systems on 
electronic devices that store the 
software authorized under this license 
exception; and 


(C) Use of personal firewalls on 
electronic devices that store the 
software authorized under this license 
exception. 


(2) Sudan: Tools of Trade. (i) 
Permissible users. A non-governmental 
organization or an individual staff 
member, employee or contractor of such 
organization traveling to Sudan at the 
direction or with the knowledge of such 
organization may export, reexport, or 
transfer (in-country) under this 
paragraph (a)(2). 


(ii) Authorized purposes. Any tools of 
trade exported, reexported, or 
transferred (in-country) under this 
paragraph must be used to support 
activities to implement the Doha 
Document for Peace in Darfur; to 
provide humanitarian or development 
assistance in Sudan, to support 
activities to relieve human suffering in 
Sudan, or to support the actions in 
Sudan for humanitarian or development 
purposes; by an organization authorized 
by the Department of the Treasury, 
Office of Foreign Assets Control (OFAC) 
pursuant to 31 CFR 538.521 in support 
of its OFAC-authorized activities; or to 
support the activities to relieve human 
suffering in Sudan in areas that are 
exempt from the Sudanese Sanctions 
Regulations by virtue of the Darfur 
Peace and Accountability Act and 
Executive Order 13412. 


(iii) Method of export and 
maintenance of control. The tools of 
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trade must accompany (either hand 
carried or as checked baggage) a traveler 
who is a permissible user of this 
provision or be shipped or transmitted 
to such user by a method reasonably 
calculated to assure delivery to the 
permissible user of this provision. The 
permissible user of this provision must 
maintain ‘‘effective control’’ of the tools 
of trade while in Sudan. 


(iv) Eligible items. The only tools of 
trade that may be exported to Sudan 
under this paragraph (a)(2) are: 


(A) Commodities controlled under 
ECCNs 4A994.b (not exceeding an 
adjusted peak performance of 0.008 
weighted teraFLOPS), 4A994.d, 4A994.e 
(other than industrial controllers for 
chemical processing), 4A994.g and 
4A994.h and ‘‘software’’ controlled 
under ECCNs 4D994 or 5D992 to be 
used on such commodities. Software 
must be loaded onto such commodities 
prior to export or reexport or be 
exported or reexported solely for 
servicing or in-kind replacement of 
legally exported or reexported software. 
All such software must remain loaded 
on such commodities while in Sudan; 


(B) Telecommunications equipment 
controlled under ECCN 5A991 and 
‘‘software’’ controlled under ECCN 
5D992 to be used in the operation of 
such equipment. Software must be 
loaded onto such equipment prior to 
export or be exported or reexported 
solely for servicing or in-kind 
replacement of legally exported or 
reexported software. All such software 
must remain loaded on such equipment 
while in Sudan; 


(C) Global positioning systems (GPS) 
or similar satellite receivers controlled 
under ECCN 7A994; and 


(D) Parts and components that are 
controlled under ECCN 5A992, that are 
installed with, or contained in, 
commodities in paragraphs (a)(2)(iv)(A) 
and (B) of this section and that remain 
installed with or contained in such 
commodities while in Sudan. 


(3) Tools of trade: temporary exports 
and reexports of technology by U.S. 
persons. (i) This paragraph authorizes 
usual and reasonable kinds and 
quantities of technology for use in a 
lawful enterprise or undertaking of a 
U.S. person to destinations other than 
Country Group E:2, Sudan or Syria. 
Only U.S. persons or their employees 
traveling or on temporary assignment 
abroad may export, reexport, transfer 
(in-country) or receive technology under 
the provisions of this paragraph (a)(3). 


(A) Because this paragraph (a)(3) does 
not authorize any new release of 
technology, employees traveling or on 
temporary assignment abroad who are 
not U.S. persons may only receive under 


TMP such technology abroad that they 
are already eligible to receive through a 
current license, a license exception 
other than TMP, or because no license 
is required; 


(B) A U.S. employer of individuals 
who are not U.S. persons must 
demonstrate and document for 
recordkeeping purposes the reason that 
the technology is needed by such 
employees in their temporary business 
activities abroad on behalf of the U.S. 
person employer, prior to using this 
paragraph (a)(3). This documentation 
must be created and maintained in 
accordance with the recordkeeping 
requirements of part 762 of the EAR; 
and 


(C) The U.S. person must retain 
supervision over the technology that has 
been authorized for export or reexport 
under these or other provisions. 


(ii) The exporting, reexporting, or 
transferring party and the recipient of 
the technology must take security 
precautions to protect against 
unauthorized release of the technology 
while the technology is being shipped 
or transmitted and used overseas. 
Examples of security precautions to 
help prevent unauthorized access 
include the following: 


(A) Use of secure connections, such as 
Virtual Private Network connections, 
when accessing IT networks for email 
and other business activities that 
involve the transmission and use of the 
technology authorized under this 
license exception; 


(B) Use of password systems on 
electronic devices that will store the 
technology authorized under this 
license exception; and 


(C) Use of personal firewalls on 
electronic devices that will store the 
technology authorized under this 
license exception. 


(iii) Technology authorized under 
these provisions may not be used for 
foreign production purposes or for 
technical assistance unless authorized 
by BIS. 


(iv) Encryption technology controlled 
by ECCN 5E002 is ineligible for this 
license exception. 


(4) Kits consisting of replacement 
parts. Kits consisting of replacement 
parts may be exported, reexported, or 
transferred (in-country) to all 
destinations except Country Group E:2 
(see Supplement No. 1 to part 740), 
provided that: 


(i) The parts would qualify for 
shipment under paragraph (a)(4)(iii) of 
this section if exported as one-for-one 
replacements; 


(ii) The kits remain under effective 
control of the exporter or an employee 
of the exporter; and 


(iii) All parts in the kit are returned, 
except that one-for-one replacements 
may be made in accordance with the 
requirements of License Exception RPL 
and the defective parts returned (see 
‘‘parts’’, § 740.10(a) of this part). 


(5) Exhibition and demonstration. 
This paragraph (a)(5) authorizes exports, 
reexports, and transfers (in-country) of 
commodities and software for exhibition 
or demonstration in all destinations 
except Country Group E:1 (see 
Supplement No. 1 to this part) provided 
that the exporter maintains ownership 
of the commodities and software while 
they are abroad and provided that the 
exporter, an employee of the exporter, 
or the exporter’s designated sales 
representative retains ‘‘effective 
control’’ over the commodities and 
software while they are abroad. The 
commodities and software may not be 
used when abroad for more than the 
minimum extent required for effective 
demonstration. The commodities and 
software may not be exhibited or 
demonstrated at any one site more than 
120 days after installation and 
debugging, unless authorized by BIS. 
However, before or after an exhibition or 
demonstration, pending movement to 
another site, return to the United States 
or the foreign reexporter, or BIS 
approval for other disposition, the 
commodities and software may be 
placed in a bonded warehouse or a 
storage facility provided that the 
exporter retains ‘‘effective control’’ over 
their disposition. The export 
documentation for this type of 
transaction must show the exporter as 
ultimate consignee, in care of the person 
who will have control over the 
commodities and software abroad. 


(6) Inspection and calibration. 
Commodities to be inspected, tested, 
calibrated, or repaired abroad may be 
exported and reexported under this 
paragraph (a)(6) to all destinations 
except Country Group E:1. 


(7) Containers. Containers for which 
another license exception is not 
available and that are necessary for 
shipment of commodities may be 
exported, reexported, and transferred 
(in-country) under this paragraph (a)(7). 
However, this paragraph does not 
authorize the export of the container’s 
contents, which, if not exempt from 
licensing, must be separately authorized 
for export under either a license 
exception or a license. 


(8) Assembly in Mexico. Commodities 
may be exported to Mexico under 
Customs entries that require return to 
the United States after processing, 
assembly, or incorporation into end 
products by companies, factories, or 
facilities participating in Mexico’s in- 
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bond industrialization program 
(Maquiladora) under this paragraph 
(a)(8), provided that all resulting end- 
products (or the commodities 
themselves) are returned to the United 
States. 


(9) News media. (i) Commodities 
necessary for news-gathering purposes 
(and software necessary to use such 
commodities) may be temporarily 
exported or reexported for accredited 
news media personnel (i.e., persons 
with credentials from a news gathering 
or reporting firm) to Cuba, North Korea, 
Sudan, or Syria (see Supplement No. 1 
to part 740) if the commodities: 


(A) Are retained under ‘‘effective 
control’’ of the exporting news gathering 
firm in the country of destination; 


(B) Remain in the physical possession 
of the news media personnel in the 
country of destination. The term 
physical possession for purposes of this 
paragraph (a)(9) means maintaining 
effective measures to prevent 
unauthorized access (e.g., securing 
equipment in locked facilities or hiring 
security guards to protect the 
equipment); and 


(C) Are removed with the news media 
personnel at the end of the trip. 


(ii) When exporting under this 
paragraph (a)(9) from the United States, 
the exporter must email a copy of the 
packing list or similar identification of 
the exported commodities, to 
bis.compliance@bis.doc.gov specifying 
the destination and estimated dates of 
departure and return. The Office of 
Export Enforcement (OEE) may spot 
check returns to assure that the 
provisions of this paragraph (a)(9) are 
being used properly. 


(iii) Commodities or software 
necessary for news-gathering purposes 
that accompany news media personnel 
to all other destinations shall be 
exported or reexported under paragraph 
(a)(1), tools of trade, of this section if 
owned by the news gathering firm, or if 
they are personal property of the 
individual news media personnel. Note 
that paragraphs (a)(1), tools of trade and 
(a)(9), news media, of this section do not 
preclude independent accredited 
contract personnel, who are under 
control of news gathering firms while on 
assignment, from using these 
provisions, provided that the news 
gathering firm designates an employee 
of the contract firm to be responsible for 
the equipment. 


(10) Temporary exports to a U.S. 
person’s foreign subsidiary, affiliate, or 
facility abroad. Components, parts, 
tools, accessories, or test equipment 
exported by a U.S. person to a 
subsidiary, affiliate, or facility owned or 
controlled by the U.S. person, if the 


components, parts, tools, accessories, or 
test equipment are to be used to 
manufacture, assemble, test, produce, or 
modify items, provided that such 
components, parts, tools, accessories or 
test equipment are not transferred (in- 
country) or reexported from such 
subsidiary, affiliate, or facility, alone or 
incorporated into another item, without 
prior authorization by BIS. 


(11) U.S. persons. For purposes of this 
section 740.9, a U.S. person is defined 
as follows: an individual who is a 
citizen of the United States, an 
individual who is a lawful permanent 
resident as defined by 8 U.S.C. 
1101(a)(2) or an individual who is a 
protected individual as defined by 8 
U.S.C. 1324b(a)(3). U.S. person also 
means any juridical person organized 
under the laws of the United States, or 
any jurisdiction within the United 
States (e.g., corporation, business 
association, partnership, society, trust, 
or any other entity, organization or 
group that is incorporated to do 
business in the United States). 


(12) Body armor. (i) Exports to 
countries not identified in 
§ 740.2(a)(12). U.S. persons may 
temporarily export one set of body 
armor classified under ECCN 1A613.d to 
countries not identified in 
§ 740.2(a)(12), provided that: 


(A) A declaration by the U.S. person 
and an inspection by a customs officer 
are made; 


(B) The body armor is with the U.S. 
person’s baggage or effects, whether 
accompanied or unaccompanied (but 
not mailed); and 


(C) The body armor is for that 
person’s exclusive use and not for 
reexport or other transfer of ownership. 


(ii) Exports to Afghanistan or Iraq. 
U.S. persons may temporarily export 
one set of body armor classified under 
ECCN 1A613.d to Afghanistan or Iraq, 
provided that: 


(A) A declaration by the U.S. person 
and an inspection by a customs officer 
are made; 


(B) The body armor is with the U.S. 
person’s baggage or effects, whether 
accompanied or unaccompanied (but 
not mailed); 


(C) The body armor is for that 
person’s exclusive use and not for 
reexport or other transfer of ownership; 
and 


(D) For temporary exports to Iraq, the 
U.S. person utilizing the license 
exception is either a person affiliated 
with the U.S. Government traveling on 
official business or is a person not 
affiliated with the U.S. Government but 
traveling to Iraq under a direct 
authorization by the Government of Iraq 
and engaging in humanitarian activities 


for, on behalf of, or at the request of the 
Government of Iraq. 


(iii) Body armor controlled under 
ECCN 1A005 is eligible for this license 
exception under paragraph (a)(1) of this 
section. 


(13) Destinations. Destination 
restrictions apply to temporary exports 
to and for use on any vessel, aircraft or 
territory under ownership, control, 
lease, or charter by any country 
specified in any authorizing paragraph 
of this section, or any national thereof. 


(14) Return or disposal of items. All 
items exported, reexported, or 
transferred (in-country) under these 
provisions must, if not consumed or 
destroyed in the normal course of 
authorized temporary use abroad, be 
returned as soon as practicable but no 
later than one year after the date of 
export, reexport, or transfer to the 
United States or other country from 
which the items were so transferred. 
Items not returned shall be disposed of 
or retained in one of the following ways: 


(i) Permanent export or reexport. An 
exporter or reexporter who wants to sell 
or otherwise dispose of the items 
abroad, except as permitted by this or 
other applicable provision of the EAR, 
must apply for a license in accordance 
with §§ 748.1, 748.4 and 748.6 of the 
EAR. (Part 748 of the EAR contains for 
more information about license 
applications.) The application must be 
supported by any documents that would 
be required in support of an application 
for export license for shipment of the 
same items directly from the United 
States to the proposed destination. 


(ii) Use of a license. An outstanding 
license may also be used to dispose of 
items covered by the provisions of this 
paragraph (a), provided that the 
outstanding license authorizes direct 
shipment of the same items to the same 
new ultimate consignee in the new 
country of destination. 


(iii) Authorization to retain item 
abroad beyond one year. An exporter 
who wants to retain an item abroad 
beyond one year must apply for a 
license in accordance with §§ 748.1, 
748.4 and 748.6 of the EAR to BIS 90 
days prior to the expiration of the one- 
year period. The application must 
include the name and address of the 
exporter, the date the items were 
exported, a brief product description, 
and the justification for the extension. If 
BIS approves the extension, the exporter 
will receive authorization for a one-time 
extension not to exceed six months. BIS 
normally will not allow an extension for 
items that have been abroad more than 
one year, nor will a second six-month 
extension be authorized. Any request for 
retaining the items abroad for a period 
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exceeding 18 months must be made in 
accordance with the requirements of 
paragraph (a)(14)(i) of this section. 


(b) Exports of items temporarily in the 
United States. 


Note 1 to paragraph (b): A commodity 
withdrawn from a bonded warehouse in the 
United States under a ‘withdrawal for export’ 
customs entry is considered as ‘moving in 
transit’. It is not considered as ‘moving in 
transit’ if it is withdrawn from a bonded 
warehouse under any other type of customs 
entry or if its transit has been broken for a 
processing operation, regardless of the type 
of customs entry. 


Note 2 to paragraph (b): Items shipped on 
board a vessel or aircraft and passing 
through the United States from one foreign 
country to another may be exported without 
a license provided that (a) while passing in 
transit through the United States, they have 
not been unladen from the vessel or aircraft 
on which they entered, and (b) they are not 
originally manifested to the United States. 


Note 3 to paragraph (b): A shipment 
originating in Canada or Mexico that 
incidentally transits the United States en 
route to a delivery point in the same country 
does not require a license. 


Note 4 to paragraph (b): A shipment by air 
or vessel from one location in the United 
States to another location in the United 
States via a foreign country does not require 
a license. 


Note 5 to paragraph (b): All references to 
the United States Munitions List (‘‘USML’’) in 
this rule are to the list of defense articles that 
are controlled for purposes of export or 
temporary import pursuant to the 
International Traffic in Arms Regulations 
(‘‘ITAR’’), 22 CFR Parts 120 et seq., and not 
to the list of defense articles on the USML 
that are controlled by the Bureau of Alcohol, 
Tobacco, Firearms and Explosives (ATF) for 
purpose of permanent import under its 
regulations at 27 CFR Part 447. Pursuant to 
section 38(a)(1) of the Arms Export Control 
Act (AECA), 22 U.S.C. § 2779, all defense 
articles controlled for export or import are 
part of the ‘‘USML’’ under the AECA. For the 
sake of clarity, the list of defense articles 
controlled by ATF for purposes of permanent 
import are on the United States Munitions 
Import List (USMIL). The transfer of defense 
articles from the ITAR’s USML to the EAR’s 
CCL for purposes of export controls does not 
affect the list of defense articles controlled on 
the USMIL under the AECA for purposes of 
permanent import controls. 


(1) Items moving in transit through 
the United States. Subject to the 
following conditions, the provisions of 
paragraph (b)(1) authorize export of 
items moving in transit through the 
United States under a Transportation 
and Exportation (T.&E.) customs entry 
or an Immediate Exportation (I.E.) 
customs entry made at a U.S. Customs 
and Border Protection Office. 


(i) Items controlled for national 
security (NS) reasons, nuclear 


proliferation (NP) reasons, or chemical 
and biological weapons (CB) reasons 
may not be exported to Country Group 
D:1, 2, or 3 (see Supplement No. 1 to 
part 740), respectively, under this 
paragraph (b)(1). 


(ii) Items may not be exported to 
Country Group E:1 under this section. 


(iii) The following may not be 
exported from the United States under 
this paragraph (b)(1): 


(A) Commodities shipped to the 
United States under an International 
Import Certificate, Form BIS–645P; 


(B) Chemicals controlled under ECCN 
1C350; or 


(C) Horses for export by sea (refer to 
short supply controls in part 754 of the 
EAR). 


(iv) The authorization to export in 
paragraph (b)(1) shall apply to all 
shipments from Canada moving in 
transit through the United States to any 
foreign destination, regardless of the 
nature of the commodities or software or 
their origin, notwithstanding any other 
provision of paragraph (b)(1). 


(2) Items imported for marketing, or 
for display at U.S. exhibitions or trade 
fairs. Subject to the following 
conditions, the provisions of this 
paragraph (b)(2) authorize the export of 
items that were imported into the 
United States for marketing, or for 
display at an exhibition or trade fair and 
were either entered under bond or 
permitted temporary free import under 
bond providing for their export and are 
being exported in accordance with the 
terms of that bond. 


(i) Items may be exported to the 
country from which imported into the 
United States. However, items originally 
imported from Cuba may not be 
exported unless the U.S. Government 
had licensed the import from that 
country. 


(ii) Items may be exported to any 
destination other than the country from 
which imported except: 


(A) Items imported into the United 
States under an International Import 
Certificate; 


(B) Exports to Country Group E:1 (see 
Supplement No. 1 to part 740); or 


(C) Exports to Country Group D:1, 2, 
or 3 (see Supplement No. 1 to part 740) 
of items controlled for national security 
(NS) reasons, nuclear nonproliferation 
(NP) reasons, or chemical and biological 
weapons (CB) reasons, respectively. 


(3) Return of foreign-origin items. A 
foreign-origin item may be returned 
under this license exception to the 
country from which it was imported if 
its characteristics and capabilities have 
not been enhanced while in the United 
States, except that no foreign-origin 
items may be returned to Cuba. 


(4) Return of shipments refused entry. 
Shipments of items refused entry by the 
U.S. Customs and Border Protection, the 
Food and Drug Administration, or other 
U.S. Government agency may be 
returned to the country of origin, except 
to: 


(i) A destination in Cuba; or 
(ii) A destination from which the 


shipment has been refused entry 
because of the Foreign Assets Control 
Regulations of the Treasury Department, 
unless such return is licensed or 
otherwise authorized by the Treasury 
Department, Office of Foreign Assets 
Control (31 CFR parts 500–599). 


10. Section 740.10 is amended: 
a. By removing and reserving 


paragraph (b)(2)(iii); 
b. By removing and reserving 


paragraph (b)(3)(ii); and 
c. By revising paragraph (a)(3)(ii), to 


read as follows: 


§ 740.10 License Exception Servicing and 
replacement of parts and equipment (RPL). 


(a) * * * 
(3) * * * 
(ii) No ‘‘parts,’’ ‘‘components,’’ 


‘‘accessories,’’ or ‘‘attachments’’ may be 
exported to be held abroad as spares for 
future use, unless the value of the 
‘‘parts,’’ ‘‘components,’’ ‘‘accessories,’’ 
or ‘‘attachments’’ is less than $500 per 
shipment and no more than 24 
shipments per year are made to each 
approved end user. Replacements may 
be exported to replace spares that were 
authorized to accompany the export of 
equipment or other end items, as those 
spares are used in the repair of the 
equipment or other end item. This 
allows maintenance of the stock of 
spares at a consistent level as the parts, 
components, accessories, or attachments 
are used. 
* * * * * 


11. Section 740.11 is revised to read 
as follows: 


§ 740.11 Governments, International 
Organizations, International Inspections 
under the Chemical Weapons Convention, 
and the International Space Station (GOV). 


This License Exception authorizes 
exports and reexports for international 
nuclear safeguards; U.S. government 
agencies or personnel; agencies of 
cooperating governments; international 
inspections under the Chemical 
Weapons Convention; and the 
International Space Station. 


(a) International Safeguards. (1) 
Scope. The International Atomic Energy 
Agency (IAEA) is an international 
organization that establishes and 
administers safeguards, including 
Additional Protocols, designed to 
ensure that special nuclear materials 
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and other related nuclear facilities, 
equipment, and material are not 
diverted from peaceful purposes to non- 
peaceful purposes. 


Euratom is an international 
organization of European countries with 
headquarters in Luxembourg. Euratom 
establishes and administers safeguards 
designed to ensure that special nuclear 
materials and other related nuclear 
facilities, equipment, and material are 
not diverted from peaceful purposes to 
non-peaceful purposes. This paragraph 
(a) authorizes exports and reexports of 
commodities or software to the IAEA 
and Euratom, and reexports by IAEA 
and Euratom for official international 
safeguard use, as follows: 


(i) Commodities or software 
consigned to the IAEA at its 
headquarters in Vienna, Austria or its 
field offices in Toronto, Ontario, Canada 
or in Tokyo, Japan for official 
international safeguards use. 


(ii) Commodities or software 
consigned to the Euratom Safeguards 
Directorate in Luxembourg, Luxembourg 
for official international safeguards use. 


(iii) Commodities or software 
consigned to IAEA or Euratom may be 
reexported to any country for IAEA or 
Euratom international safeguards use 
provided that IAEA or Euratom 
maintains control of or otherwise 
safeguards the commodities or software 
and returns the commodities or software 
to the locations described in paragraphs 
(a)(1)(i) and (a)(1)(ii) of this section 
when they become obsolete, are no 
longer required, or are replaced. 


(iv) Commodity or software shipments 
may be made by persons under direct 
contract with IAEA or Euratom, or by 
Department of Energy National 
Laboratories as directed by the 
Department of State or the Department 
of Energy. 


(v) The monitoring functions of IAEA 
and Euratom are not subject to the 
restrictions on prohibited safeguarded 
nuclear activities described in 
§ 744.2(a)(3) of the EAR. 


(vi) When commodities or software 
originally consigned to IAEA or 
Euratom are no longer in IAEA or 
Euratom official safeguards use, such 
commodities may be disposed of by 
destruction or by reexport or transfer in 
accordance with the EAR. 


(2) Restrictions. (i) Items on the 
Sensitive List (see Supplement No. 6 to 
part 774) may not be exported or 
reexported under this paragraph (a), 
except to the countries listed in 
§ 740.20(c)(1) (License Exception STA). 


(ii) Items on the Very Sensitive List 
(see Supplement No. 7 to part 774) may 
not be exported or reexported under this 
paragraph (a). 


(iii) Encryption items controlled for EI 
reasons under ECCNs 5A002, 5D002, or 
5E002 may not be exported or 
reexported under this paragraph (a). 


(iv) Without prior authorization from 
the Bureau of Industry and Security, 
nationals of countries in Country Group 
E:1 may not physically or 
computationally access computers that 
have been enhanced by ‘‘electronic 
assemblies,’’ which have been exported 
or reexported under License Exception 
GOV and have been used to enhance 
such computers by aggregation of 
processors so that the APP of the 
aggregation exceeds the APP parameter 
set forth in ECCN 4A003.b. of the 
Commerce Control List in Supplement 
No. 1 to part 774 of the EAR. 


(v) ‘‘600 series’’ items may not be 
exported or reexported under this 
paragraph (a), except to the countries 
listed in § 740.20(c)(1) (License 
Exception STA). 


(iv) Technology or software 
prohibited by Supplement No. 4 to this 
part may not be exported or reexported 
under this paragraph (a). 


(b) United States Government. (1) 
Scope. The provisions of paragraph (b) 
authorize exports and reexports to 
personnel and agencies of the U.S. 
Government and certain exports by the 
Department of Defense. ‘‘Agency of the 
U.S. Government’’ includes all civilian 
and military departments, branches, 
missions, government-owned 
corporations, and other agencies of the 
U.S. Government, but does not include 
such national agencies as the American 
Red Cross or international organizations 
in which the United States participates 
such as the Organization of American 
States. Therefore, shipments may not be 
made to these non-government national 
or international agencies, except as 
provided in paragraph (b)(2)(i) of this 
section for U.S. representatives to these 
organizations. 


(2) Eligibility. (i) Items for personal 
use by personnel and agencies of the 
U.S. Government. This provision is 
available for items in quantities 
sufficient only for the personal use of 
members of the U.S. Armed Forces or 
civilian personnel of the U.S. 
Government (including U.S. 
representatives to public international 
organizations), and their immediate 
families and household employees. 
Items for personal use include 
household effects, food, beverages, and 
other daily necessities. 


(ii) Exports, reexports, and transfers 
made by or consigned to a department 
or agency of the U.S. Government. This 
paragraph authorizes exports, reexports, 
and transfers of items when made by or 
consigned to a department or agency of 


the U.S. Government solely for its 
official use or for carrying out any U.S. 
Government program with foreign 
governments or international 
organizations that is authorized by law 
and subject to control by the President 
by other means. This paragraph does not 
authorize a department or agency of the 
U.S. Government to make any export, 
reexport, or transfer that is otherwise 
prohibited by other administrative 
provisions or by statute. Contractor 
Support Personnel of a department or 
agency of the U.S. Government are 
eligible for this authorization when in 
the performance of their duties pursuant 
to the applicable contract or other 
official duties. ‘‘Contractor Support 
Personnel’’ for the purpose of this 
provision means those persons who 
provide administrative, managerial, 
scientific or technical support under 
contract to a U.S. Government 
department or agency (e.g., contractor 
employees of Federally Funded 
Research Facilities or Systems 
Engineering and Technical Assistance 
contractors). This authorization is not 
available when a department or agency 
of the U.S. Government acts as a 
transmittal agent on behalf of a non-U.S. 
Government person, either as a 
convenience or in satisfaction of 
security requirements. 


(iii) Exports, reexports and transfers 
made for or on behalf of a department 
or agency of the U.S. Government. 


(A) This paragraph authorizes exports, 
reexports and transfers of items solely 
for use by a department or agency of the 
U.S. Government, when: 


(1) The items are destined to a U.S. 
person; and 


(2) The item is exported, reexported, 
or transferred pursuant to a contract 
between the exporter and a department 
or agency of the U.S. Government; 


(B) This paragraph authorizes exports, 
reexports, and transfers of items to 
implement or support any U.S. 
Government cooperative program, 
project, agreement, or arrangement with 
a foreign government or international 
organization or agency that is 
authorized by law and subject to control 
by the President by other means, when: 


(1) The agreement is in force and in 
effect, or the arrangement is in 
operation; 


(2) The exporter, reexporter, or 
transferor obtains a written 
authorization from the Secretary or 
agency head of the U.S. Government 
department or agency responsible for 
the program, agreement, or arrangement, 
or his or her designee, authorizing the 
exporter, reexporter, or transferor to use 
this license exception. The written 
authorization must include the scope of 
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items to be shipped under this license 
exception; the end users and consignees 
of the items; and any restrictions on the 
export, reexport, or transfer (including 
any restrictions on the foreign release of 
technology); 


(3) The exporter, reexporter, or 
transferor has a contract with a 
department or agency of the U.S. 
Government for the provision of the 
items in furtherance of the agreement, or 
arrangement; and 


(4) The items being exported, 
reexported, or transferred are not 
controlled for CW or CB reasons; 


(C) This paragraph authorizes the 
temporary export, reexport, or transfer 
of an item in support of any foreign 
assistance or sales program authorized 
by law and subject to the control of the 
President by other means, when: 


(1) The item is provided pursuant to 
a contract between the exporter and a 
department or agency of the U.S. 
Government; and 


(2) The exporter, reexporter, or 
transferor obtains a written 
authorization from the Secretary or 
agency head of the U.S. Government 
department or agency responsible for 
the program, or his or her designee, 
authorizing the exporter, reexporter, or 
transferor to use this license exception. 
The written authorization must include 
the scope of items to be shipped under 
this license exception; the end users and 
consignees of the items; and any 
restrictions on the export, reexport, or 
transfer (including any restrictions on 
the foreign release of technology); 


(D) This paragraph authorizes the 
export of commodities or software at the 
direction of the U.S. Department of 
Defense for an end use in support of an 
Acquisition and Cross Servicing 
Agreement (ACSA), when: 


(1) The ACSA is between the U.S. 
Government and a foreign government 
or an international organization and is 
in force and in effect; 


(2) The exporter, reexporter, or 
transferor has a contract with the 
department or agency of the U.S. 
government in furtherance of the ACSA; 
and 


(3) The exporter, reexporter, or 
transferor obtains a written 
authorization from the Secretary or 
agency head of the U.S. Government 
department or agency responsible for 
the ACSA, or his or her designee, 
authorizing the exporter, reexporter, or 
transferor to use this license exception. 
The written authorization must include 
the scope of items to be shipped under 
this license exception; the end-users 
and consignees of the items; and any 
restrictions on the export, reexport, or 
transfer; 


(E) This paragraph authorizes the 
export, reexport, or transfer of an item 
to implement or support a program 
directed by the Secretary of Defense, 
with the concurrence of the Secretary of 
State, to build the capacity of: A foreign 
government’s national military forces in 
order for that country to conduct 
counterterrorist operations or 
participate in or support military and 
stability operations in which the U.S. 
Armed Forces are a participant; or a 
foreign country’s maritime security 
forces to conduct counterterrorism 
operations, when: 


(1) The program is in operation; 
(2) The exporter, reexporter, or 


transferor has a contract with a 
department or agency of the U.S. 
Government in furtherance of the 
program; and 


(3) The exporter, reexporter, or 
transferor obtains a written 
authorization from the Secretary or 
agency head of the U.S. Government 
department or agency authorized to 
implement the program, or his or her 
designee, authorizing the exporter, 
reexporter, or transferor to use this 
license exception. The written 
authorization must also include the 
scope of items to be shipped under this 
license exception; the end users and 
consignees of the items; and any 
restrictions on the export, reexport, or 
transfer (including any restrictions on 
the foreign release of technology); 


(F) This paragraph authorizes the 
export, reexport, or transfer of 
Government Furnished Equipment 
(GFE) made by a U.S. Government 
contractor, when: 


(1) The GFE will not be provided to 
any foreign person; and 


(2) The export, reexport, or transfer is 
pursuant to a contract with a 
department or agency of the U.S. 
Government. 


(G) Electronic Export Information. 
(1) Electronic Export Information (EEI) 
must be filed in the Automated Export 
System (AES) for any export made 
pursuant to paragraph (b)(iii) of this 
section. The EEI must identify License 
Exception GOV as the authority for the 
export and indicate that the applicant 
has received the relevant documentation 
from the contracting U.S. Government 
department, agency, or service. The 
Internal Transaction Number must be 
properly annotated on shipping 
documents (bill of lading, airway bill, 
other transportation documents, or 
commercial invoice) and shipment 
documents must include the following 
statement, ‘‘Property of [insert U.S. 
Government department, agency, or 
service]. Property may not enter the 
trade of the country to which it is 


shipped. Authorized under License 
Exception GOV. U.S. Government point 
of contact: [Insert name and telephone 
number].’’ 


(H) The exporter, reexporter, or 
transferor must obtain an authorization, 
if required, before any item previously 
exported, reexported, or transferred 
under this paragraph is resold, 
transferred, reexported, transshipped, or 
disposed of to an end user for any end 
use, or to any destination other than as 
authorized by this paragraph (e.g., 
property disposal of surplus defense 
articles outside of the United States), 
unless: 


(1) The transfer is pursuant to a grant, 
sale, lease, loan, or cooperative project 
under the Arms Export Control Act or 
the Foreign Assistance Act of 1961, as 
amended; or 


(2) The item has been destroyed or 
rendered useless beyond the possibility 
of restoration. 


(iv) Items exported at the direction of 
the U.S. Department of Defense. This 
paragraph authorizes technology to be 
released pursuant to an official written 
request or directive from the U.S. 
Department of Defense. 


(v) This paragraph authorizes items 
sold, leased, or loaned by the U.S. 
Department of Defense to a foreign 
country or international organization 
pursuant to the Arms Export Control 
Act or the Foreign Assistance Act of 
1961 when the items are delivered to 
representatives of such a country or 
organization in the United States and 
exported on a military aircraft or naval 
vessel of that government or 
organization or via the Defense 
Transportation Service. 


(vi) This paragraph authorizes transfer 
of technology in furtherance of a 
contract between the exporter and an 
agency of the U.S. government, if the 
contract provides for such technology 
and the technology is not 
‘‘development’’ or ‘‘production’’ 
technology for ‘‘600 series’’ items. 


Note to paragraph (b)(2) to this section: 
Foreign Military Sales (FMS). The export of 
items subject to the EAR that are sold, 
leased, or loaned by the Department of 
Defense to a foreign country or international 
organization must be made in accordance 
with the FMS Program carried out under the 
Arms Export Control Act. 


(c) Cooperating Governments. (1) 
Scope. The provisions of paragraph (c) 
authorize exports and reexports of the 
items listed in paragraph (c)(2) of this 
section to agencies of cooperating 
governments. ‘‘Agency of a cooperating 
government’’ includes all civilian and 
military departments, branches, 
missions, and other governmental 
agencies of a cooperating national 
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government. Cooperating governments 
are the national governments of 
countries listed in Country Group A:1 
(see Supplement No. 1 to part 740) and 
the national governments of Argentina, 
Austria, Finland, Hong Kong, Ireland, 
Korea (Republic of), New Zealand, 
Singapore, Sweden, Switzerland and 
Taiwan. 


(2) Eligibility. (i) Items for official use 
within national territory by agencies of 
cooperating governments. This license 
exception is available for all items 
consigned to and for the official use of 
any agency of a cooperating government 
within the territory of any cooperating 
government, except items excluded by 
paragraph (c)(3) of this section. 


(ii) Diplomatic and consular missions 
of a cooperating government. This 
license exception is available for all 
items consigned to and for the official 
use of a diplomatic or consular mission 
of a cooperating government located in 
any country in Country Group B (see 
Supplement No. 1 to part 740), except 
items excluded by paragraph (c)(3) of 
this section. 


(3) Exclusions. The following items 
may not be exported or reexported 
under this paragraph (c): 


(i) Items on the Sensitive List (see 
Supplement No. 6 to part 774), except 
to the countries listed in § 740.20(c)(1) 
(License Exception STA); 


(ii) Items on the Very Sensitive List 
(see Supplement No. 7 to part 774); 


(iii) Encryption items controlled for EI 
reasons under ECCNs 5A002, 5D002, or 
5E002; 


(iv) Regional stability items controlled 
under Export Control Classification 
Numbers (ECCNs) 6A002.a.1.c, 6E001 
‘‘technology’’ according to the General 
Technology Note for the ‘‘development’’ 
of equipment in 6A002.a.1.c, and 6E002 
‘‘technology’’ according to the General 
Technology Note for the ‘‘production’’ 
of equipment in 6A002.a.1.c.; 


(v) ‘‘600 series’’ items, except to the 
countries listed in § 740.20(c)(1) 
(License Exception STA); 


(vi) Items controlled for nuclear 
nonproliferation (NP) reasons; 


(vii) Technology or software 
prohibited by Supplement No. 4 to this 
part; 


(viii) Items listed as not eligible for 
STA in § 740.20(b)(2)(ii). 


(4) Reporting requirements. See 
§ 743.1 of the EAR for reporting 
requirements for exports of certain items 
under this paragraph (c)(2). 


(d) International inspections under 
the Chemical Weapons Convention 
(CWC or Convention). 


(1) The Organization for the 
Prohibition of Chemical Weapons 
(OPCW) is an international organization 


that establishes and administers an 
inspection and verification regime 
under the Convention designed to 
ensure that certain chemicals and 
related facilities are not diverted from 
peaceful purposes to non-peaceful 
purposes. This paragraph (d) authorizes 
exports and reexports to the OPCW and 
exports and reexports by the OPCW for 
official international inspection and 
verification use under the terms of the 
Convention as follows: 


(i) Commodities and software 
consigned to the OPCW at its 
headquarters in The Hague for official 
international OPCW use for the 
monitoring and inspection functions set 
forth in the Convention, and technology 
relating to the maintenance, repair, and 
operation of such commodities and 
software. The OPCW must maintain 
effective control of such commodities, 
software and technology. 


(ii) Controlled technology relating to 
the training of the OPCW inspectorate. 


(iii) Controlled technology relating to 
a CWC inspection site, including 
technology released as a result of: 


(A) Visual inspection of U.S.-origin 
equipment or facilities by foreign 
nationals of the inspection team; 


(B) Oral communication of controlled 
technology to foreign nationals of the 
inspection team in the U.S. or abroad; 
and 


(C) The application to situations 
abroad of personal knowledge or 
technical experience acquired in the 
U.S. 


(2) Exclusions. The following items 
may not be exported or reexported 
under the provisions of this paragraph 
(d): 


(i) Inspection samples collected in the 
U.S. pursuant to the Convention; 


(ii) Commodities and software that are 
no longer in OPCW official use. Such 
items must be transferred in accordance 
with the EAR. 


(iii) ‘‘600 series’’ items, except to the 
countries listed in § 740.20(c)(1) 
(License Exception STA). 


(iv) Technology or software 
prohibited by Supplement No. 4 to this 
part. 


(3) Confidentiality. The application of 
the provisions of this paragraph (d) is 
subject to the condition that the 
confidentiality of business information 
is strictly protected in accordance with 
applicable provisions of the EAR and 
other U.S. laws regarding the use and 
transfer of U.S. goods and services. 


(4) Restrictions. Without prior 
authorization from the Bureau of 
Industry and Security, nationals of 
countries in Country Group E:1 may not 
physically or computationally access 
computers that have been enhanced by 


‘‘electronic assemblies,’’ which have 
been exported or reexported under 
License Exception GOV and have been 
used to enhance such computers by 
aggregation of processors so that the 
APP of the aggregation exceeds the APP 
parameter set forth in ECCN 4A003.b. of 
the Commerce Control List in 
Supplement No. 1 to part 774 of the 
EAR. 


(e) International Space Station (ISS). 
(1) Scope. The ISS is a research facility 
in a low-Earth orbit approximately 190 
miles (350 km) above the surface of the 
Earth. The ISS is a joint project among 
the space agencies of the United States, 
Russia, Japan, Canada, Europe and Italy. 
This paragraph (e) authorizes exports 
and reexports required on short notice 
of certain commodities subject to the 
EAR that are classified under ECCN 
9A004 to launch sites for supply 
missions to the ISS. 


(2) Eligible commodities. Any 
commodity subject to the EAR that is 
classified under ECCN 9A004 and that 
is required for use on the ISS on short 
notice. 


Note 1 to paragraph (e)(2): This license 
exception is not available for the export or 
reexport of parts and components to overseas 
manufacturers for the purpose of 
incorporation into other items destined for 
the ISS. 


Note 2 to paragraph (e)(2): For purposes 
of this paragraph (e), ‘short notice’ means the 
exporter is required to have a commodity 
manifested and at the scheduled launch site 
for hatch-closure (final stowage) no more 
than forty-five (45) days from the time the 
exporter or reexporter received complete 
documentation. ‘Complete documentation’ 
means the exporter or reexporter received the 
technical description of the commodity and 
purpose for use of the commodity on the ISS. 
‘Hatch-closure (final stowage)’ means the 
final date specified by a launch provider by 
which items must be at a specified location 
in a launch country in order to be included 
on a mission to the ISS. The exporter or 
reexporter must receive the notification to 
supply the commodity for use on the ISS in 
writing. That notification must be kept in 
accordance with paragraph (e)(8) of this 
section and the Recordkeeping requirements 
in part 762 of the EAR. 


(3) Eligible destinations. Eligible 
destinations are France, Japan, 
Kazakhstan, and Russia. To be eligible, 
a destination needs to have a launch for 
a supply mission to the ISS scheduled 
by a country participating in the ISS. 


(4) Requirement for commodities to be 
launched on an eligible space launch 
vehicle (SLV). Only commodities that 
will be delivered to the ISS using 
United States, Russian, ESA (French), or 
Japanese space launch vehicles (SLVs) 
are eligible under this authorization. 
Commodities to be delivered to the ISS 
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using SLVs from any other countries are 
excluded from this authorization. 


(5) Authorizations. (i) Authorization 
to retain commodity at or near launch 
site for up to six months. If there are 
unexpected delays in a launch schedule 
for reasons such as mechanical failures 
in a launch vehicle or weather, 
commodities exported or reexported 
under this paragraph (e) may be retained 
at or near the launch site for a period 
of six (6) months from the time of initial 
export or reexport before the 
commodities must be destroyed, 
returned to the exporter or reexporter, or 
be the subject of an individually 
validated license request submitted to 
BIS to authorize further disposition of 
the commodities. 


(ii) Authorization to retain commodity 
abroad at launch country beyond six 
months. If, after the commodity is 
exported or reexported under this 
authorization, a delay occurs in the 
launch schedule that would exceed the 
6-month deadline in paragraph (e)(5)(i) 
of this section, the exporter or 
reexporter or the person in control of 
the commodities in the launch country 
may request a one-time 6-month 
extension by submitting written 
notification to BIS requesting a 6-month 
extension and noting the reason for the 
delay. If the requestor is not contacted 
by BIS within 30 days from the date of 
the postmark of the written notification 
and if the notification meets the 
requirements of this subparagraph, the 
request is deemed granted. The request 
must be sent to BIS at the address listed 
in part 748 of the EAR and should 
include the name and address of the 
exporter or reexporter, the name and 
address of the person who has control 
of the commodity, the date the 
commodities were exported or 
reexported, a brief product description, 
and the justification for the extension. 
To retain a commodity abroad beyond 
the 6-month extension period, the 
exporter, reexporter or person in control 
of the commodity must request 
authorization by submitting a license 
application in accordance with §§ 748.1, 
748.4 and 748.6 of the EAR to BIS 90 
days prior to the expiration of the 6- 
month extension period. 


(iii) Items not delivered to the ISS 
because of a failed launch. If the 
commodities exported or reexported 
under this paragraph (e) of this section 
are not delivered to the ISS because a 
failed launch causes the destruction of 
the commodity prior to its being 
delivered, exporters and reexporters 
must make note of the destruction of the 
commodities in accordance with the 
recordkeeping requirements under 


paragraph (e)(8)(ii) of this section and 
part 762 of the EAR. 


(6) Reexports to an alternate launch 
country. If a mechanical or weather 
related issue causes a change from the 
scheduled launch country to another 
foreign country after a commodity was 
exported or reexported, then that 
commodity may be subsequently 
reexported to the new scheduled launch 
country, provided all of the terms and 
conditions of paragraph (e) of this 
section are met, along with any other 
applicable EAR provisions. In such 
instances, the 6-month time limitation 
described in paragraph (e)(5)(i) of this 
section would start over again at the 
time of the subsequent reexport 
transaction. Note that if the subsequent 
reexport may be made under the 
designation No License Required (NLR) 
or some other authorization under the 
EAR, a reexporter does not need to rely 
on the provisions contained in this 
paragraph (e). 


(7) Eligible recipients. Only persons 
involved in the launch of commodities 
to the ISS may receive and have access 
to commodities exported or reexported 
pursuant to this paragraph (e), except 
that: 


(i) No commodities may be exported, 
reexported, or transferred (in-country) 
under paragraph (e) to any national of 
an E:1 country listed in Supplement No. 
1 to part 740 of the EAR, and 


(ii) No person may receive 
commodities authorized under 
paragraph (e) of this section who is 
subject to an end-user or end-use 
control described in part 744 of the 
EAR, including the entity list in 
Supplement No. 4 to part 744. 


(8) Recordkeeping requirements. 
Exporters and reexporters must 
maintain records regarding exports or 
reexports made using this paragraph (e) 
of this section as well as any other 
applicable recordkeeping requirements 
under part 762 of the EAR. 


(i) Exporters and reexporters must 
retain a record of the initial written 
notification they received requesting 
these commodities be supplied on short 
notice for a supply mission to the ISS, 
including the date the exporter or 
reexporter received complete 
documentation (i.e., the day on which 
the 45-day clock begins). 


(ii) Exporters and reexporters must 
maintain records of the date of any 
exports or reexports made using this 
paragraph (e) and the date on which the 
commodities were launched into space 
for delivery to the ISS. If the 
commodities are not delivered to the 
ISS because of a failed launch whereby 
the item is destroyed prior to being 


delivered to the ISS, this must be noted 
for recordkeeping purposes. 


(iii) The return or destruction of 
defective or worn out parts or 
components is not required. However, if 
defective or worn out parts or 
components originally exported or 
reexported pursuant to this paragraph 
(e) are returned from the ISS, then those 
parts and components may be either: 
Returned to the original country of 
export or reexport; destroyed; or 
reexported or transferred (in-country) to 
a destination that has been designated 
by NASA for conducting a review and 
analysis of the defective or worn part or 
component. Documentation for this 
activity must be kept for recordkeeping 
purposes. No commodities that are 
subject to the EAR may be returned, 
under the provisions of this paragraph, 
to a country listed in Country Group E:1 
in Supplement No. 1 to part 740 or to 
any person if that person is subject to an 
end-user or end-use control described in 
part 744 of the EAR. For purposes of 
paragraph (e) of this section, a ‘defective 
or worn out’ part or component is a part 
or component that no longer performs 
its intended function. 


12. Section 740.13 is amended by 
adding a sentence to paragraph (a)(1), 
redesignating paragraph (f) as paragraph 
(h), and by adding new paragraphs (f) 
and (g) to read as follows: 


§ 740.13 Technology and Software— 
Unrestricted (TSU). 


(a) * * * This paragraph (a) 
authorizes training, provided the 
training is limited to the operation, 
maintenance and repair technology 
identified in this paragraph. 
* * * * * 


(f) Release of technology and source 
code in the U.S. by U.S. universities to 
their bona fide and full time regular 
employees. 


(1) Scope. This paragraph authorizes 
the release in the United States of 
‘‘technology’’ and source code that is 
subject to the EAR by U.S. universities 
to foreign persons who are their bona 
fide and full time regular employees. 


(2) Eligible ‘‘technology’’and source 
code. Any ‘‘technology’’ or source code 
that is subject to the EAR may be 
released, except for ‘‘technology’’ or 
source code that is subject to a missile 
technology or EI reason for control or 
otherwise restricted from the use of 
license exceptions under § 740.2 of the 
EAR. 


(3) Eligible foreign nationals (i.e., 
bona fide and full time regular 
employees of U.S. universities). This 
exception is only available if: 
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(i) The employee’s permanent abode 
throughout the period of employment is 
in the U.S.; 


(ii) The employee is not a national of 
a country subject to a U.S. arms embargo 
(see § 740.2(a)(12)); and 


(iii) The university informs the 
individual in writing that the 
‘‘technology’’ or source code may not be 
transferred to other foreign persons 
without prior U.S. Government 
authorization. 


(4) Exclusions. (i) No ‘‘technology’’ or 
source code may be released to a foreign 
national for purposes of establishing or 
producing items subject to the EAR; 


(ii) No ‘‘technology’’ or source code 
may be released to a foreign person 
subject to a part 744 end-use or end-user 
control or where the release would 
otherwise be inconsistent with part 744; 
and 


(iii) No ‘‘technology’’ or source code 
controlled for ‘‘EI’’ (encryption) or 
‘‘MT’’ (Missile Technology) reasons may 
be released under this paragraph (f). 


(g) Copies of technology previously 
authorized for export to same recipient. 
This paragraph authorizes the export, 
reexport, or transfer (in-country) of 
copies of technology previously 
authorized for export, reexport, or in- 
country transfer to the same recipient. 
This paragraph also authorizes the 
export, reexport, or transfer (in-country) 
of revised copies of such technology 
provided the following four conditions 
are met: 


(1) The item that the technology 
pertains to is the identical item; 


(2) The revisions to the technology are 
solely editorial and do not add to the 
content of technology previously 
exported, reexported, or transferred (in- 
country) or authorized for export, 
reexport, or transfer (in-country) to the 
same recipient; 


(3) The same recipient is not currently 
subject to an end-use control under the 
EAR (e.g., being subject to a Denial 
Order or Listed on the Entity List in 
Supplement No. 4 to part 744); and 


(4) The exporter, reexporter, or 
transferor has reason to believe the same 
recipient has used the technology in 
accordance with the original 
authorization. 


13. Section 740.20 is revised to read 
as follows: 


§ 740.20 License Exception Strategic 
Trade Authorization (STA). 


* * * * * 
(c) * * * 
Note 2 to paragraph (c). License Exception 


STA under § 740.20(c)(1) may be used to 
authorize the export, reexport, or transfer (in- 
country) of ‘‘600 series’’ items only if the 
purchaser, intermediate consignee, ultimate 


consignee, and end user have previously 
been approved on a license issued by BIS or 
the Directorate of Defense Trade Controls 
(DDTC), U.S. Department of State. 


* * * * * 
(d) * * * 
(1) * * * 
(2) Prior consignee statement. 


* * * * * 
(vi) For ‘‘600 series items,’’ confirms 


that the items are for ultimate end use 
by a government of a country listed in 
§ 740.20(c)(1), the United States 
Government, or a person in the United 
States, and agrees to permit an end-use 
check. 


PART 742—[AMENDED] 


14. The authority citations paragraph 
for part 742 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.; 
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22 
U.S.C. 7210; Sec. 1503, Pub. L. 108–11, 117 
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR, 
1978 Comp., p. 179; E.O. 12851, 58 FR 33181, 
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59 
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., 
p. 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Presidential Determination 
2003–23 of May 7, 2003, 68 FR 26459, May 
16, 2003; Notice of August 12, 2011, 76 FR 
50661 (August 16, 2011); Notice of November 
9, 2011, 76 FR 70319 (November 10, 2011). 


15. Section 742.6 is revised to read as 
follows: 


§ 742.6 Regional stability. 
(a) * * * 


* * * * * 
(b) Licensing policy. Applications for 


exports and reexports of ‘‘600 series’’ 
items will be reviewed on a case-by-case 
basis to determine whether the 
transaction is contrary to the national 
security or foreign policy interests of the 
United States. Other applications for 
exports and reexports described in 
paragraph (a)(1), (a)(2), (a)(6) or (a)(7) of 
this section will be reviewed on a case- 
by-case basis to determine whether the 
export or reexport could contribute 
directly or indirectly to any country’s 
military capabilities in a manner that 
would alter or destabilize a region’s 
military balance contrary to the foreign 
policy interests of the United States. 
Applications for reexports of items 
described in paragraph (a)(3) of this 
section will be reviewed applying the 
policies for similar commodities that are 
subject to the ITAR. Applications for 
export or reexport of items classified 
under any ‘‘600 series’’ ECCN listed in 
paragraph (a)(1) of this section will also 
be reviewed in accordance with U.S. 
arms embargo policies and generally 


will be denied if destined for a 
destination set forth in § 740.2(a)(12) of 
the EAR. Applications for export or 
reexport of ‘‘parts,’’ ‘‘components,’’ 
‘‘accessories,’’ ‘‘attachments,’’ software, 
or technology ‘‘specially designed’’ or 
otherwise required for the F–14 aircraft 
will generally be denied. 


PART 743—[AMENDED] 


16. The authority citations paragraph 
for part 743 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
12, 2011, 76 FR 50661 (August 16, 2011). 


17. Part 743 is amended by revising 
its title to read: 


PART 743—SPECIAL REPORTING AND 
NOTIFICATION 


18. Section 743.1 is amended by 
revising paragraph (c) to read as follows: 


§ 743.1 Wassenaar Arrangement. 


* * * * * 
(c) Items for which reports are 


required. You must submit reports to 
BIS under the provisions of this section 
only for exports controlled on the 
Sensitive List (see Supplement No. 6 to 
part 774). 
* * * * * 


19. New Section 743.5 is added to 
read as follows: 


§ 743.5 Prior notifications to Congress of 
Exports of Major Defense Equipment and 
other transactions. 


(a) General requirement. Applications 
to export items on the Commerce 
Control List that are Major Defense 
Equipment (MDE) and certain other 
controlled transactions will be notified 
to Congress as provided in this section 
before licenses for such items are 
issued. ‘Major Defense Equipment’ 
means any item having a nonrecurring 
research and development cost of more 
than $50,000,000 or a total production 
cost of more than $200,000,000. Exports 
to U.S. government end users under 
License Exception GOV (§ 740.11(b)) do 
not require such notification. 


(b) BIS will notify Congress prior to 
issuing a license authorizing the export 
of items controlled to a country outside 
the countries listed in § 740.20(c)(1) 
(License Exception STA) that are: 


(1) Major Defense Equipment sold 
under a contract in the amount of 
$14,000,000 or more; 


(2) Other ‘‘600 series’’ items sold 
under a contract in the amount of 
$50,000,000 or more; or 
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(3) Firearms controlled under ECCN 
0A601 under a contract in the amount 
of $1,000,000 or more. 


(c) BIS will notify Congress prior to 
issuing a license authorizing the export 
of items controlled to a country listed in 
§ 740.20(c)(1) (License Exception STA) 
that are: 


(1) Major Defense Equipment sold 
under a contract in the amount of 
$25,000,000 or more; 


(2) Other ‘‘600 series’’ items sold 
under a contract in the amount of 
$100,000,000 or more; or 


(3) Firearms controlled under ECCN 
0A601 under a contract in the amount 
of $1,000,000 or more. 


(d) In addition to information 
required on the application, the exporter 
must include a copy of the signed 
contract (including a statement of the 
contract’s value) for any proposed 
export described in paragraphs (b) or (c). 


(e) Address. Munitions Control 
Division at bis.compliance@bis.doc.gov. 


(f) BIS will hold the case without 
action (HWA) until the notification 
period has expired. 


PART 744—[AMENDED] 


20. The authority citations paragraph 
for part 744 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.; 
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22 
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR, 
1978 Comp., p. 179; E.O. 12851, 58 FR 33181, 
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59 
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O. 
12947, 60 FR 5079, 3 CFR, 1995 Comp., p. 
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996 
Comp., p. 228; E.O. 13099, 63 FR 45167, 3 
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR 
44025, 3 CFR, 2001 Comp., p. 783; E.O. 
13224, 66 FR 49079, 3 CFR, 2001 Comp., p. 
786; Notice of August 12, 2011, 76 FR 50661 
(August 16, 2011); Notice of September 21, 
2011, 76 FR 59001 (September, 22, 2011); 
Notice of November 9, 2011, 76 FR 70319 
(November 10, 2011); Notice of January 19, 
2012, 77 FR 3067 (January 20, 2012). 


21. Section 744.21 is amended by 
redesignating paragraphs (a), (a)(1) and 
(a)(2) as paragraphs (a)(1), (a)(1)(i) and 
(a)(1)(ii) and by adding a new paragraph 
(a)(2) to read as follows: 


§ 744.21 Restrictions on Certain Military 
End-Uses in the People’s Republic of China 
(PRC). 


(a)(1) * * * 
(a)(2) General prohibition. In addition 


to the license requirements for ‘‘600 
series’’ items specified on the 
Commerce Control List (CCL), you may 
not export, reexport, or transfer any 
‘‘600 series’’ item, including .y items 
described in a ‘‘600 series’’ ECCN, to the 
PRC without a license. 


PART 750—[AMENDED] 


22. The authority citations paragraph 
for part 750 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; Sec 1503, Public Law 
108–11, 117 Stat. 559; E.O. 13026, 61 FR 
58767, 3 CFR, 1996 Comp., p. 228; E.O. 
13222, 66 FR 44025, 3 CFR, 2001 Comp., p. 
783; Presidential Determination 2003–23 of 
May 7, 2003, 68 FR 26459, May 16, 2003; 
Notice of August 12, 2011, 76 FR 50661 
(August 16, 2011). 


23. Section 750.4 is amended by 
adding paragraph (b)(7) to read as 
follows: 


§ 750.4 Procedures for processing license 
applications. 
* * * * * 


(b) Actions not included in processing 
time calculations. * * * 


(7) Major Defense Equipment. 
Congressional notification, including 
consultations prior to notification, prior 
to the issuance of an authorization to 
export Major Defense Equipment (as 
defined in§ 743.5 of the EAR). 


24. Section 750.7 is amended: 
(a) By adding a new paragraph 


(c)(1)(ix); and 
(b) By revising both the introductory 


text in paragraphs (g) and paragraph 
(g)(1) to read as follows: 


§ 750.7 Issuance of licenses. 
(c) Changes to the license. * * * 


* * * * * 
(ix) Direct exports or reexports to 


approved end users on an export or 
reexport license, provided those end 
users are listed by name and location on 
such export or reexport license and the 
license does not contain any conditions 
that are specific to the ultimate 
consignee that cannot be complied with 
by the end user, such as a reporting 
requirement that must be made by the 
ultimate consignee. 


(A) Restriction. Export and reexport 
licenses where a class of authorized end 
users is identified (e.g., by industry or 
by location), but specific end users are 
not identified by name on the export or 
reexport license are specifically 
excluded from this paragraph (c)(1)(ix). 
Direct exports or reexports to these 
types of end users are a material change 
to the export or reexport license. If 
exporters or reexporters wish to make 
such direct exports, they will need to 
submit an application for a new license 
in accordance with the instructions 
contained in Supplement No. 1 to part 
748 of the EAR. 


(B) [RESERVED]. 
* * * * * 


(g) License validity period. Licenses 
involving the export or reexport of items 


will generally have a four-year validity 
period, unless a different validity period 
has been requested and specifically 
approved by BIS or is otherwise 
specified on the license at the time that 
it is issued. Exceptions from the four- 
year validity period include license 
applications reviewed and approved as 
an ‘‘emergency’’ (see § 748.4(h) of the 
EAR) and license applications for items 
controlled for short supply reasons, 
which will be limited to a 12-month 
validity period. Emergency licenses will 
expire no later than the last day of the 
calendar month following the month in 
which the emergency license is issued. 
The expiration date will be clearly 
stated on the face of the license. If the 
expiration date falls on a legal holiday 
(Federal or State), the validity period is 
automatically extended to midnight of 
the first day of business following the 
expiration date. 


(1) Extended validity period. BIS will 
consider granting a validity period 
exceeding 4 years on a case-by-case 
basis when extenuating circumstances 
warrant such an extension. Requests for 
such extensions may be made at the 
time of application or after the license 
has been issued and it is still valid. BIS 
will not approve changes regarding 
other aspects of the license, such as the 
parties to the transaction and the 
countries of ultimate destination. An 
extended validity period will generally 
be granted where, for example, the 
transaction is related to a multi-year 
project; when the period corresponds to 
the duration of a manufacturing license 
agreement, technical assistance 
agreement, warehouse and distribution 
agreement, or license issued under the 
International Traffic in Arms 
Regulations; when production lead time 
will not permit an export or reexport 
during the original validity period of the 
license; when an unforeseen emergency 
prevents shipment within the 4-year 
validity of the license; or for other 
similar circumstances. 


* * * 
* * * * * 


PART 758—[AMENDED] 


25. The authority citations paragraph 
for part 758 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 
50 U.S.C. 1701 et seq.; E.O. 13222, 66 FR 
44025, 3 CFR, 2001 Comp., p. 783; Notice of 
August 12, 2011, 76 FR 50661 (August 16, 
2011). 


26. Section 758.1 is amended by 
revising the section heading, 
redesignating paragraphs (b)(3) through 
(b)(5) as (b)(5) through (b)(7) and by 
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adding new paragraphs (b)(3) and (b)(4), 
to read as follows: 


§ 758.1 The Automated Export System 
(AES) record. 
* * * * * 


(b) * * * 
(1) * * * 
(2) * * * 
(3) For all exports of ‘‘600 series’’ 


items, regardless of value or destination, 
including exports to Canada; 


(4) For all exports under License 
Exceptions Strategic Trade 
Authorization (STA); 
* * * * * 


27. Section 758.2(c) is revised by 
adding paragraph (c)(4) to read as 
follows: 


§ 758.2 Automated Export System (AES). 
* * * * * 


(a) * * * 
(b) * * * 
(4) Exports are made under Strategic 


Trade Authorization; are made under 
Authorization Validated End User 
(VEU); or are of ‘‘600 series’’ items. 


28. Section 758.6 is revised to read as 
follows: 


§ 758.6 Destination control statement. 
(a) General requirement. The 


Destination Control Statement (DCS) 
must be entered on the invoice and on 
the bill of lading, air waybill, or other 
export control document that 
accompanies the shipment from its 
point of origin in the United States to 
the ultimate consignee or end-user 
abroad. The person responsible for 
preparation of those documents is 
responsible for entry of the DCS. The 
DCS is required for all exports from the 
United States of items on the Commerce 
Control List that are not classified as 
EAR99, unless the export may be made 
under License Exception BAG or GFT 
(see part 740 of the EAR). At a 
minimum, and except as provided in 
paragraph (b), the DCS must state: 


‘‘These commodities, technology, or 
software were exported from the United 
States in accordance with the Export 
Administration Regulations. Diversion 
contrary to U.S. law is prohibited.’’ 


(b) ‘‘600 series’’ items. For exports of 
‘‘600 series’’ items, at a minimum, the 
DCS must state: 


‘‘These commodities, technology, or 
software controlled under [INSERT 
ECCN(s)] were exported from the United 
States in accordance with the Export 
Administration Regulations. Diversion 
contrary to U.S. law is prohibited.’’ 


PART 762—[AMENDED] 


29. The authority citations paragraph 
for part 762 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
12, 2011, 76 FR 50661 (August 16, 2011). 


30. Section 762.2 is amended by 
adding paragraph (b)(48) to read as 
follows: 


§ 762.2 Records to be retained. 


(a) * * * 
(b) * * * 
(48) § 740.11(b)(2)(iii) and (iv), 


License Exception GOV. 


PART 764—[AMENDED] 


31. The authority citations paragraph 
for part 764 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 
3 CFR, 2001 Comp., p. 783; Notice of August 
12, 2011, 76 FR 50661 (August 16, 2011). 


32. Supplement No. 1 to part 764 is 
amended by removing the penultimate 
paragraph: ‘‘Fourth, that this order does 
not prohibit any export, reexport, or 
other transaction subject to the EAR 
where the only items involved that are 
subject to the EAR are the foreign- 
produced direct product of U.S.-origin 
technology.’’ 


PART 774—[AMENDED] 


33. The authority citations paragraph 
for part 774 continues to read as 
follows: 


Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C. 
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et 
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u); 
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C. 
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22 
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O. 
13026, 61 FR 58767, 3 CFR, 1996 Comp., 
p. 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001 
Comp., p. 783; Notice of August 12, 2011, 76 
FR 50661 (August 16, 2011). 


34. In Supplement No. 1 to part 774 
(the Commerce Control List), 
Category 0—Nuclear Materials, 
Facilities, and Equipment (and 
Miscellaneous Items), ECCN 0A919 is 
amended by revising the ‘‘Items’’ 
paragraph to read as follows: 
0A919 ‘‘Military commodities’’ as follows 


(see list of items controlled). 


* * * * * 
Items: ‘‘Military commodities’’ with all of the 


following characteristics: 
a. Described on either the United States 


Munitions List (22 CFR Part 121) or the 
Munitions List that is published by the 
Wassenaar Arrangement on Export Controls 
for Conventional Arms and Dual-Use Goods 
and Technologies (as set out on its Web site 
at http://www.wassenaar.org), but not any 
item listed in any Export Control 
Classification Number for which the last 


three characters are 018 or any item in the 
‘‘600 series’’; 


b. Produced outside the United States; 
c. Not subject to the International Traffic in 


Arms Regulations (22 CFR Parts 120–130) for 
a reason other than presence in the United 
States; and 


d. One or more of the following 
characteristics: 


d.1. Incorporate one or more cameras 
classified under ECCN 6A003.b.4.b; 


d.2. Incorporate more than a de minimis 
amount of ‘‘600 series’’ controlled content 
(see § 734.4 of the EAR); or 


d.3. Are direct products of U.S.-origin ‘‘600 
series’’ technology (see § 736.2(b)(3) of the 
EAR). 


35. Part 774 is amended by adding 
new Supplement Nos. 6 and 7 to read 
as follows: 


Supplement No. 6 to Part 774—Sensitive List 
(Note to Supplement No. 6: If text 


accompanies an ECCN below, then the 
Sensitive List is limited to a subset of items 
classified under the ECCN.) 


(1) Category 1 
(i) 1A002 (entire entry). 
(ii) 1C001 (entire entry). 
(iii) 1C007.c and .d. 
(iv) 1C010.c and .d. 
(v) 1C012 (entire entry). 
(vi) 1D002—‘‘software’’ for the 


‘‘development’’ of organic ‘‘matrix’’, metal 
‘‘matrix’’, or carbon ‘‘matrix’’ laminates or 
composites controlled under 1A002, 1C007.c, 
1C007.d, 1C010.c or 1C010.d. 


(vii) 1E001—‘‘Technology’’ according to 
the General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment and materials controlled under 
1A002, 1C001, 1C007.c, 1C007.d, 1C010.c, 
1C010.d, or 1C012. 


(viii) 1E002.e and .f. 


(2) Category 2 
(i) 2D001—‘‘software’’, other than that 


controlled by 2D002, specially designed for 
the ‘‘development’’ or ‘‘production’’ of 
equipment as follows: 


(A) Machine tools for turning (ECCN 
2B001.a) having all of the following: 


(1) Positioning accuracy with ‘‘all 
compensations available’’ equal to or less 
(better) than 3.6 mm according to ISO 230/2 
(2006) or national equivalents along any 
linear axis; and 


(2) Two or more axes which can be 
coordinated simultaneously for ‘‘contouring 
control’’; 


(B) Machine tools for milling (ECCN 
2B001.b) having any of the following: 


(1) Positioning accuracy with ‘‘all 
compensations available’’ equal to or less 
(better) than 3.6 mm according to ISO 230/2 
(2006) or national equivalents along any 
linear axis, and three linear axes plus one 
rotary axis which can be coordinated 
simultaneously for ‘‘contouring control’’; 


(2) Five or more axes which can be 
coordinated simultaneously for ‘‘contouring 
control’’ and have a positioning accuracy 
with ‘‘all compensations available’’ equal to 
or less (better) than 3.6 mm according to ISO 
230/2 (2006) or national equivalents along 
any linear axis; or 
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(3) A positioning accuracy for jig boring 
machines, with ‘‘all compensations 
available’’, equal to or less (better) than 3 mm 
according to ISO 230/2 (2006) or national 
equivalents along any linear axis; 


(C) Electrical discharge machines (EDM) 
controlled under 2B001.d; 


(D) Deep-hole-drilling machines controlled 
under 2B001.f; 


(E) ‘‘Numerically controlled’’ or manual 
machine tools controlled under 2B003. 


(ii) 2E001—‘‘technology’’ according to the 
General Technology Note for the 
‘‘development’’ of ‘‘software’’ controlled 
within the specific provisions of 2D001 
described in this Supplement or for the 
‘‘development’’ of equipment as follows: 


(A) Machine tools for turning (ECCN 
2B001.a) having all of the following: 


(1) Positioning accuracy with ‘‘all 
compensations available’’ equal to or less 
(better) than 3.6 mm according to ISO 230/2 
(2006) or national equivalents along any 
linear axis; and 


(2) Two or more axes which can be 
coordinated simultaneously for ‘‘contouring 
control’’; 


(B) Machine tools for milling (ECCN 
2B001.b) having any of the following: 


(1) Positioning accuracy with ‘‘all 
compensations available’’ equal to or less 
(better) than 3.6 mm according to ISO 230/2 
(2006) or national equivalents along any 
linear axis, and three linear axes plus one 
rotary axis which can be coordinated 
simultaneously for ‘‘contouring control’’; 


(2) Five or more axes which can be 
coordinated simultaneously for ‘‘contouring 
control’’ and have a positioning accuracy 
with ‘‘all compensations available’’ equal to 
or less (better) than 3.6 mm according to ISO 
230/2 (2006) or national equivalents along 
any linear axis; or 


(3) A positioning accuracy for jig boring 
machines, with ‘‘all compensations 
available’’, equal to or less (better) than 3 mm 
according to ISO 230/2 (2006) or national 
equivalents along any linear axis; 


(C) Electrical discharge machines (EDM) 
controlled under 2B001.d; 


(D) Deep-hole-drilling machines controlled 
under 2B001.f; 


(E) ‘‘Numerically controlled’’ or manual 
machine tools controlled under 2B003. 


(iii) 2E002—‘‘technology’’ according to the 
General Technology Note for the 
‘‘production’’ of equipment as follows: 


(A) Machine tools for turning (ECCN 
2B001.a) having all of the following: 


(1) Positioning accuracy with ‘‘all 
compensations available’’ equal to or less 
(better) than 3.6 mm according to ISO 230/2 
(2006) or national equivalents along any 
linear axis; and 


(2) Two or more axes which can be 
coordinated simultaneously for ‘‘contouring 
control’’; 


(B) Machine tools for milling (ECCN 
2B001.b) having any of the following: 


(1) Positioning accuracy with ‘‘all 
compensations available’’ equal to or less 
(better) than 3.6 mm according to ISO 230/2 
(2006) or national equivalents along any 
linear axis, and three linear axes plus one 
rotary axis which can be coordinated 
simultaneously for ‘‘contouring control’’; 


(2) Five or more axes which can be 
coordinated simultaneously for ‘‘contouring 
control’’ and have a positioning accuracy 
with ‘‘all compensations available’’ equal to 
or less (better) than 3.6 mm according to ISO 
230/2 (2006) or national equivalents along 
any linear axis; or 


(3) A positioning accuracy for jig boring 
machines, with ‘‘all compensations 
available’’, equal to or less (better) than 3 mm 
according to ISO 230/2 (2006) or national 
equivalents along any linear axis; 


(C) Electrical discharge machines (EDM) 
controlled under 2B001.d; 


(D) Deep-hole-drilling machines controlled 
under 2B001.f; 


(E) ‘‘Numerically controlled’’ or manual 
machine tools controlled under 2B003. 


(3) Category 3 


(i) 3A002.g.1. 
(ii) 3D001—‘‘software’’ specially designed 


for the ‘‘development’’ or ‘‘production’’ of 
equipment controlled under 3A002.g.1. 


(iii) 3E001—‘‘technology’’ according to the 
General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment controlled under 3A002.g.1. 


(4) Category 4 


(i) 4A001.a.2. 
(ii) 4D001—‘‘software’’ specially designed 


for the ‘‘development’’ or ‘‘production’’ of 
equipment controlled under ECCN 4A001.a.2 
or for the ‘‘development’’ or ‘‘production’’ of 
‘‘digital computers’’ having an ‘Adjusted 
Peak Performance’ (‘APP’) exceeding 0.5 
Weighted TeraFLOPS (WT). 


(iii) 4E001—‘‘technology’’ according to the 
General Technology Note for the 
‘‘development’’ or ‘‘production’’ of any of the 
following equipment or ‘‘software’’: 
equipment controlled under ECCN 
4A001.a.2, ‘‘digital computers’’ having an 
‘Adjusted Peak Performance’ (‘APP’) 
exceeding 0.5 Weighted TeraFLOPS (WT), or 
‘‘software’’ controlled under the specific 
provisions of 4D001 described in this 
Supplement. 


(5) Category 5—Part 1 


(i) 5A001.b.3, .b.5, and .h. 
(ii) 5B001.a—equipment and specially 


designed components or accessories therefor, 
specially designed for the ‘‘development’’, 
‘‘production’’ or ‘‘use’’ of equipment, 
functions or features controlled under 
5A001.b.3, b.5, or .h. 


(iii) 5D001.a—‘‘software’’ specially 
designed for the ‘‘development’’ or 
‘‘production’’ of equipment, functions or 
features controlled under 5A001.b.3, b.5, or 
.h. 


(iv) 5D001.b—‘‘software’’ specially 
designed or modified to support 
‘‘technology’’ controlled by this 
Supplement’s description of 5E001.a. 


(v) 5E001.a—‘‘technology’’ according to the 
General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment, functions or features controlled 
under 5A001.b.3, b.5, or .h or ‘‘software’’ 
described in this Supplement’s description of 
5D001.a. 


(6) Category 6 
(i) 6A001.a.1.b—systems or transmitting 


and receiving arrays, designed for object 
detection or location, having any of the 
following: 


(A) A transmitting frequency below 5 kHz 
or a sound pressure level exceeding 224 dB 
(reference 1 mPa at 1 m) for equipment with 
an operating frequency in the band from 5 
kHz to 10 kHz inclusive; 


(B) Sound pressure level exceeding 224 dB 
(reference 1 mPa at 1 m) for equipment with 
an operating frequency in the band from 10 
kHz to 24 kHz inclusive; 


(C) Sound pressure level exceeding 235 dB 
(reference 1 mPa at 1 m) for equipment with 
an operating frequency in the band between 
24 kHz and 30 kHz; 


(D) Forming beams of less than 1° on any 
axis and having an operating frequency of 
less than 100 kHz; 


(E) Designed to operate with an 
unambiguous display range exceeding 5,120 
m; or 


(F) Designed to withstand pressure during 
normal operation at depths exceeding 1,000 
m and having transducers with any of the 
following: 


(1) Dynamic compensation for pressure; or 
(2) Incorporating other than lead zirconate 


titanate as the transduction element; 
(ii) 6A001.a.1.e. 
(iii) 6A001.a.2.a.1, a.2.a.2, a.2.a.3, a.2.a.5, 


and a.2.a.6. 
(iv) 6A001.a.2.b. 
(v) 6A001.a.2.c—processing equipment, 


specially designed for real time application 
with towed acoustic hydrophone arrays, 
having ‘‘user accessible programmability’’ 
and time or frequency domain processing 
and correlation, including spectral analysis, 
digital filtering and beamforming using Fast 
Fourier or other transforms or processes. 


(vi) 6A001.a.2.d. 
(vii) 6A001.a.2.e. 
(viii) 6A001.a.2.f—processing equipment, 


specially designed for real time application 
with bottom or bay cable systems, having 
‘‘user accessible programmability’’ and time 
or frequency domain processing and 
correlation, including spectral analysis, 
digital filtering and beamforming using Fast 
Fourier or other transforms or processes. 


(ix) 6A002.a.1.a, a.1.b, and a.1.c. 
(x) 6A002.a.1.d. 
(xi) 6A002.a.2.a—image intensifier tubes 


having all of the following: 
(A) A peak response in the wavelength 


range exceeding 400 nm but not exceeding 
1,050 nm; 


(B) Electron image amplification using any 
of the following: 


(1) A microchannel plate for electron image 
amplification with a hole pitch (center-to- 
center spacing) of 12 mm or less; or 


(2) An electron sensing device with a non- 
binned pixel pitch of 500 mm or less, 
specially designed or modified to achieve 
‘charge multiplication’ other than by a 
microchannel plate; and 


(C) Any of the following photocathodes: 
(1) Multialkali photocathodes (e.g., S–20 


and S–25) having a luminous sensitivity 
exceeding 700 mA/lm; 


(2) GaAs or GaInAs photocathodes; or 
(3) Other ‘‘III–V compound’’ 


semiconductor photocathodes having a 
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maximum ‘‘radiant sensitivity’’ exceeding 10 
mA/W. 


(xii) 6A002.a.2.b. 
(xiii) 6A002.a.3—subject to the following 


additional notes: 
Note 1: 6A002.a.3 does not apply to the 


following ‘‘focal plane arrays’’ in this 
Supplement: 


a. Platinum Silicide (PtSi) ‘‘focal plane 
arrays’’ having less than 10,000 elements; 


b. Iridium Silicide (IrSi) ‘‘focal plane 
arrays’’. 


Note 2: 6A002.a.3 does not apply to the 
following ‘‘focal plane arrays’’ in this 
Supplement: 


a. Indium Antimonide (InSb) or Lead 
Selenide (PbSe) ‘‘focal plane arrays’’ having 
less than 256 elements; 


b. Indium Arsenide (InAs) ‘‘focal plane 
arrays’’; 


c. Lead Sulphide (PbS) ‘‘focal plane 
arrays’’; 


d. Indium Gallium Arsenide (InGaAs) 
‘‘focal plane arrays’’. 


Note 3: 6A002.a.3 does not apply to 
Mercury Cadmium Telluride (HgCdTe) ‘‘focal 
plane arrays’’ as follows in this Supplement: 


a. ‘Scanning Arrays’ having any of the 
following: 


1. 30 elements or less; or 
2. Incorporating time delay-and-integration 


within the element and having 2 elements or 
less; 


b. ‘Staring Arrays’ having less than 256 
elements. 


Technical Notes: a. ‘Scanning Arrays’ are 
defined as ‘‘focal plane arrays’’ designed for 
use with a scanning optical system that 
images a scene in a sequential manner to 
produce an image; 


b. ‘Staring Arrays’ are defined as ‘‘focal 
plane arrays’’ designed for use with a non- 
scanning optical system that images a scene. 


Note 6: 6A002.a.3 does not apply to the 
following ‘‘focal plane arrays’’ in this List: 


a. Gallium Arsenide (GaAs) or Gallium 
Aluminum Arsenide (GaAlAs) quantum well 
‘‘focal plane arrays’’ having less than 256 
elements; 


b. Microbolometer ‘‘focal plane arrays’’ 
having less than 8,000 elements. 


Note 7: 6A002.a.3.g does not apply to the 
linear (1-dimensional) ‘‘focal plane arrays’’ 
specially designed or modified to achieve 
‘charge multiplication’ having 4,096 elements 
or less. 


Note 8: 6A002.a.3.g. does not apply to the 
non-linear (2-dimensional) ‘‘focal plane 
arrays’’ specially designed or modified to 
achieve ‘charge multiplication’ having a 
maximum linear dimension of 4,096 
elements and a total of 250,000 elements or 
less. 


(xiv) 6A002.b. 
(xv) 6A002.c—‘direct view’ imaging 


equipment incorporating any of the 
following: 


(A) Image intensifier tubes having the 
characteristics listed in this Supplement’s 
description of 6A002.a.2.a or 6A002.a.2.b; 


(B) ‘‘Focal plane arrays’’ having the 
characteristics listed in this Supplement’s 
description of 6A002.a.3; or 


(C) Solid-state detectors having the 
characteristics listed in 6A002.a.1. 


(xvi) 6A003.b.3—imaging cameras 
incorporating image intensifier tubes having 
the characteristics listed in this Supplement’s 
description of 6A002.a.2.a or 6A002.a.2.b. 


Note: 6A003.b.3 does not apply to imaging 
cameras specially designed or modified for 
underwater use. 


(xvii) 6A003.b.4—imaging cameras 
incorporating ‘‘focal plane arrays’’ having 
any of the following: 


(A) Incorporating ‘‘focal plane arrays’’ 
specified by this Supplement’s description of 
6A002.a.3.a to 6A002.a.3.e; 


(B) Incorporating ‘‘focal plane arrays’’ 
specified by this Supplement’s description of 
6A002.a.3.f; or 


(C) Incorporating ‘‘focal plane arrays’’ 
specified by this Supplement’s description of 
6A002.a.3.g. 


Note 1: ‘Imaging cameras’ described in 
6A003.b.4 include ‘‘focal plane arrays’’ 
combined with sufficient ‘‘signal processing’’ 
electronics, beyond the read out integrated 
circuit, to enable as a minimum the output 
of an analog or digital signal once power is 
supplied. 


Note 2: 6A003.b.4.a does not control 
imaging cameras incorporating linear ‘‘focal 
plane arrays’’ with 12 elements or fewer, not 
employing time-delay-and-integration within 
the element, and designed for any of the 
following: 


a. Industrial or civilian intrusion alarm, 
traffic or industrial movement control or 
counting systems; 


b. Industrial equipment used for inspection 
or monitoring of heat flows in buildings, 
equipment or industrial processes; 


c. Industrial equipment used for 
inspection, sorting or analysis of the 
properties of materials; 


d. Equipment specially designed for 
laboratory use; or 


e. Medical equipment. 


Note 3: 6A003.b.4.b does not control 
imaging cameras having any of the following 
characteristics: 


a. A maximum frame rate equal to or less 
than 9 Hz; 


b. Having all of the following: 
1. Having a minimum horizontal or vertical 


‘Instantaneous-Field-of-View (IFOV)’ of at 
least 10 mrad/pixel (milliradians/pixel); 


2. Incorporating a fixed focal-length lens 
that is not designed to be removed; 


3. Not incorporating a ‘direct view’ display; 
and 


Technical Note: ‘Direct view’ refers to an 
imaging camera operating in the infrared 
spectrum that presents a visual image to a 
human observer using a near-to-eye micro 
display incorporating any light-security 
mechanism. 


4. Having any of the following: 
a. No facility to obtain a viewable image of 


the detected field-of-view; or 
b. The camera is designed for a single kind 


of application and designed not to be user 
modified; or 


Technical Note: ‘Instantaneous Field of 
View (IFOV)’ specified in Note 3.b is the 


lesser figure of the ‘Horizontal FOV’ or the 
‘Vertical FOV’. 


‘Horizontal IFOV’ = horizontal Field of 
View (FOV)/number of horizontal detector 
elements 


‘Vertical IFOV’= vertical Field of View 
(FOV)/number of vertical detector elements. 


c. Where the camera is specially designed 
for installation into a civilian passenger land 
vehicle of less than 3 tonnes three tons (gross 
vehicle weight) and having all of the 
following: 


1. Is operable only when installed in any 
of the following: 


a. The civilian passenger land vehicle for 
which it was intended; or 


b. A specially designed, authorized 
maintenance test facility; and 


2. Incorporates an active mechanism that 
forces the camera not to function when it is 
removed from the vehicle for which it was 
intended. 


Note: When necessary, details of the items 
will be provided, upon request, to the Bureau 
of Industry and Security in order to ascertain 
compliance with the conditions described in 
Note 3.b.4 and Note 3.c in this Note to 
6A003.b.4.b. 


Note 4: 6A003.b.4.c does not apply to 
‘imaging cameras’ having any of the 
following characteristics: 


a. Having all of the following: 
1. Where the camera is specially designed 


for installation as an integrated component 
into indoor and wall-plug-operated systems 
or equipment, limited by design for a single 
kind of application, as follows: 


a. Industrial process monitoring, quality 
control, or analysis of the properties of 
materials; 


b. Laboratory equipment specially 
designed for scientific research; 


c. Medical equipment; 
d. Financial fraud detection equipment; 


and 
2. Is only operable when installed in any 


of the following: 
a. The system(s) or equipment for which it 


was intended; or 
b. A specially designed, authorized 


maintenance facility; and 
3. Incorporates an active mechanism that 


forces the camera not to function when it is 
removed from the system(s) or equipment for 
which it was intended; 


b. Where the camera is specially designed 
for installation into a civilian passenger land 
vehicle of less than 3 tonnes (gross vehicle 
weight), or passenger and vehicle ferries 
having a length overall (LOA) 65 m or 
greater, and having all of the following: 


1. Is only operable when installed in any 
of the following: 


a. The civilian passenger land vehicle or 
passenger and vehicle ferry for which it was 
intended; or 


b. A specially designed, authorized 
maintenance test facility; and 


2. Incorporates an active mechanism that 
forces the camera not to function when it is 
removed from the vehicle for which it was 
intended; 


c. Limited by design to have a maximum 
‘‘radiant sensitivity’’ of 10 mA/W or less for 
wavelengths exceeding 760 nm, having all of 
the following: 
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1. Incorporating a response limiting 
mechanism designed not to be removed or 
modified; and 


2. Incorporates an active mechanism that 
forces the camera not to function when the 
response limiting mechanism is removed; 
and 


3. Not specially designed or modified for 
underwater use; or 


d. Having all of the following: 
1. Not incorporating a ‘direct view’ or 


electronic image display; 
2. Has no facility to output a viewable 


image of the detected field of view; 
3. The ‘‘focal plane array’’ is only operable 


when installed in the camera for which it 
was intended; and 


4. The ‘‘focal plane array’’ incorporates an 
active mechanism that forces it to be 
permanently inoperable when removed from 
the camera for which it was intended. 


Note: When necessary, details of the item 
will be provided, upon request, to the Bureau 
of Industry and Security in order to ascertain 
compliance with the conditions described in 
Note 4 above. 


Note 5: 6A003.b.4.c does not apply to 
imaging cameras specially designed or 
modified for underwater use. 


(xviii) 6A003.b.5. 
(xix) 6A004.c. 
(xx) 6A004.d. 
(xxi) 6A006.a.1. 
(xxii) 6A006.a.2—‘‘magnetometers’’ using 


optically pumped or nuclear precession 
(proton/Overhauser) ‘‘technology’’ having a 
‘sensitivity’ lower (better) than 2 pT (rms) per 
square root Hz. 


(xxiii) 6A006.c.1—‘‘magnetic 
gradiometers’’ using multiple 
‘‘magnetometers’’ specified by 6A006.a.1 or 
this Supplement’s description of 6A006.a.2. 


(xxiv) 6A006.d—‘‘compensation systems’’ 
for the following: 


(A) Magnetic sensors specified by 
6A006.a.2 and using optically pumped or 
nuclear precession (proton/Overhauser) 
‘‘technology’’ that will permit these sensors 
to realize a ’sensitivity’ lower (better) than 
2 pT rms per square root Hz. 


(B) Underwater electric field sensors 
specified by 6A006.b. 


(C) Magnetic gradiometers specified by 
6A006.c. that will permit these sensors to 
realize a ‘sensitivity’ lower (better) than 
3 pT/m rms per square root Hz. 


(xxv) 6A006.e—underwater 
electromagnetic receivers incorporating 
magnetometers specified by 6A006.a.1 or this 
Supplement’s description of 6A006.a.2. 


(xxvi) 6A008.d, .h, and .k. 
(xxvii) 6B008. 
(xxviii) 6D001—‘‘software’’ specially 


designed for the ‘‘development’’ or 
‘‘production’’ of equipment specified by 
6A004.c, 6A004.d, 6A008.d, 6A008.h, 
6A008.k, or 6B008. 


(xxix) 6D003.a. 
(xxx) 6E001. 
(xxxi) 6E002—‘‘technology’’ according to 


the General Technology Note for the 
‘‘production’’ of equipment specified by the 
6A or 6B provisions described in this 
Supplement. 


(7) Category 7 


(i) 7D002. 
(ii) 7D003.a. 
(iii) 7D003.b. 
(iv) 7D003.c. 
(v) 7D003.d.1 to d.4, d.7. 
(vi) 7E001. 
(vii) 7E002. 


(8) Category 8 


(i) 8A001.b to .d. 
(ii) 8A002.b—systems specially designed 


or modified for the automated control of the 
motion of submersible vehicles specified by 
8A001.b through .d using navigation data 
having closed loop servo-controls and having 
any of the following: 


(A) Enabling a vehicle to move within 
10 m of a predetermined point in the water 
column; 


(B) Maintaining the position of the vehicle 
within 10 m of a predetermined point in the 
water column; or 


(C) Maintaining the position of the vehicle 
within 10 m while following a cable on or 
under the seabed. 


(iii) 8A002.h and .j. 
(iv) 8A002.o.3. 
(v) 8A002.p. 
(vi) 8D001—‘‘software’’ specially designed 


for the ‘‘development’’ or ‘‘production’’ of 
equipment in 8A001.b to .d, 8A002.b (as 
described in this Supplement), 8A002.h, 
8A002.j, 8A002.o.3, or 8A002.p. 


(vii) 8D002. 
(viii) 8E001—‘‘technology’’ according to 


the General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment specified by 8A001.b to .d, 
8A002.b (as described in this Supplement), 
8A002.h, 8A002.j, 8A002.o.3, or 8A002.p. 


(ix) 8E002.a. 


(9) Category 9 


(i) 9A011. 
(ii) 9B001.b. 
(iii) 9D001—‘‘software’’ specially designed 


or modified for the ‘‘development’’ of 
equipment or ‘‘technology’’, specified by 
9A011, 9B001.b. 9E003.a.1, 9E003.a.2 to a.5 
or 9E003.a.8 or 9E003.h. 


(iv) 9D002—‘‘software’’ specially designed 
or modified for the ‘‘production’’ of 
equipment specified by 9A011 or 9B001.b. 


(v) 9D004.a and .c. 
(vi) 9E001. 
(vii) 9E002. 
(viii) 9E003.a.1. 
(ix) 9E003.a.2 to a.5, a.8, .h. 


Supplement No. 7 to Part 774—Very 
Sensitive List 


(Note to Supplement No. 7: If text 
accompanies an ECCN below, then the Very 
Sensitive List is limited to a subset of items 
classified under the ECCN). 


(1) Category 1 


(i) 1A002.a. 
(ii) 1C001 (entire entry). 
(iii) 1C012 (entire entry). 
(iv) 1E001—‘‘technology’’ according to the 


General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment and materials specified by 
1A002.a, 1C001, or 1C012. 


(2) Category 5—Part 1 
(i) 5A001.b.5. 
(ii) 5A001.h. 
(iii) 5D001.a—‘‘software’’ specially 


designed for the ‘‘development’’ or 
‘‘production’’ of equipment, functions or 
features specified by 5A001.b.5 or 5A001.h. 


(iv) 5E001.a—‘‘technology’’ according to 
the General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment, functions, features or ‘‘software’’ 
specified by 5A001.b.5, 5A001.h, or 5D001.a. 


(3) Category 6 
(i) 6A001.a.1.b.1—systems or transmitting 


and receiving arrays, designed for object 
detection or location, having a sound 
pressure level exceeding 210 dB (reference 1 
mPa at 1 m) and an operating frequency in the 
band from 30 Hz to 2 kHz. 


(ii) 6A001.a.2.a.1 to a.2.a.3, a.2.a.5, or 
a.2.a.6. 


(iii) 6A001.a.2.b. 
(iv) 6A001.a.2.c—processing equipment, 


specially designed for real time application 
with towed acoustic hydrophone arrays, 
having ‘‘user accessible programmability’’ 
and time or frequency domain processing 
and correlation, including spectral analysis, 
digital filtering and beamforming using Fast 
Fourier or other transforms or processes. 


(v) 6A001.a.2.e. 
(vi) 6A001.a.2.f—processing equipment, 


specially designed for real time application 
with bottom or bay cable systems, having 
‘‘user accessible programmability’’ and time 
or frequency domain processing and 
correlation, including spectral analysis, 
digital filtering and beamforming using Fast 
Fourier or other transforms or processes. 


(vii) 6A002.a.1.c. 
(viii) 6B008. 
(ix) 6D001—‘‘software’’ specially designed 


for the ‘‘development’’ or ‘‘production’’ of 
equipment specified by 6B008. 


(x) 6D003.a. 
(xi) 6E001—‘‘technology’’ according to the 


General Technology Note for the 
‘‘development’’ of equipment or ‘‘software’’ 
specified by the 6A, 6B, or 6D provisions 
described in this Supplement. 


(xii) 6E002—‘‘technology’’ according to the 
General Technology Note for the 
‘‘production’’ of equipment specified by the 
6A or 6B provisions described in this 
Supplement. 


(4) Category 7 


(i) 7D003.a. 
(ii) 7D003.b. 


(5) Category 8 


(i) 8A001.b. 
(ii) 8A001.d. 
(iii) 8A002.o.3.b. 
(iv) 8D001—‘‘software’’ specially designed 


for the ‘‘development’’ or ‘‘production’’ of 
equipment specified by 8A001.b, 8A001.d, or 
8A002.o.3.b. 


(v) 8E001—‘‘technology’’ according to the 
General Technology Note for the 
‘‘development’’ or ‘‘production’’ of 
equipment specified by 8A001.b, 8A001.d, or 
8A002.o.3.b. 


(6) Category 9 


(i) 9A011. 
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(ii) 9D001—‘‘software’’ specially designed 
or modified for the ‘‘development’’ of 
equipment or ‘‘technology’’ specified by 
9A011, 9E003.a.1, or 9E003.a.3.a. 


(iii) 9D002—‘‘software’’ specially designed 
or modified for the ‘‘production’’ of 
equipment specified by 9A011. 


(iv) 9E001—‘‘technology’’ according to the 
General Technology note for the 


‘‘development’’ of equipment or ‘‘software’’ 
specified by 9A011 or this Supplement’s 
description of 9D001 or 9D002. 


(v) 9E002—‘‘technology’’ according to the 
General Technology Note for the 
‘‘production’’ of equipment specified by 
9A011. 


(vi) 9E003.a.1. 
(vii) 9E003.a.3.a. 


Dated: June 15, 2012. 
Kevin J. Wolf, 
Assistant Secretary of Commerce for Export 
Administration. 
[FR Doc. 2012–15074 Filed 6–20–12; 8:45 am] 


BILLING CODE 3510–33–P 
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Timothy Mooney


From: Charlie Auclair <Charliea@Electroimpact.com>
Sent: Tuesday, July 17, 2012 3:02 PM
To: PublicComments
Subject: Public comment 1. Electroimpact. C Auclair. 7.12.12


My company has a situation where our products have been classified under the EAR but due to their nature are also 
covered under the US munitions list under VIII.h 
 
Now that these items covered under VIII.h are going to transition back to the EAR with the intent to place them in the 
new 600 series where will our parts end up? 
 
 
 
We manufacture machines and tooling that are used for the manufacture of aircraft. Think big factory sized tooling not 
hand tooling. The tooling is specially designed for the aircraft being manufactured. 
 
I'm pretty certain the machines should remain under 2B991 on the EAR. 
 
The tooling has been determined under a ccats to be EAR99 when used on a commercial aircraft program.... 
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COMMENTS OF THE SATELLITE INDUSTRY ASSOCIATION 
TO THE BUREAU OF INDUSTRY AND SECURITY 


REGARDING IMPLEMENTATION OF EXPORT CONTROL REFORM  
(RIN 0694-AF65) 


 
 The Satellite Industry Association (SIA), on behalf of its Member Companies,1 
hereby files its comments concerning implementation of export control reform, in 
response to the U.S. Department of Commerce, Bureau of Industry and Security’s 
proposed rule.2  SIA is a U.S.-based trade association providing worldwide 
representation of the leading satellite operators, service providers, manufacturers, 
launch services providers, and ground equipment suppliers. Since its creation more 
than fifteen years ago, SIA has become the unified voice of the U.S. satellite industry on 
policy, regulatory, and legislative issues affecting the satellite business. 
 


SIA supports rigorous, effective, predictable and transparent U.S. export control 
policies and practices that adequately reflect the current international trade 
environment. We continue to strongly support the President’s Export Initiative and the 
Administration’s Export Control Reform.  


 
However, we must raise certain questions regarding the proposed transition rule 


that establishes a Congressional Notification requirement for USML items approved for 
transfer to the “600 series”. As a threshold matter, the Export Administration Act 
(“EAA”), as currently authorized by the International Emergency Economic Powers Act 
(“IEEPA”), does not specifically authorize the Congressional Notification requirements, 
as proposed. That stated, we acknowledge the discretion of the Department of 
Commerce to craft regulatory language to implement such a requirement in the 


                                                 
1
SIA Executive Members include: Artel, Inc.; The Boeing Company; The DIRECTV Group; EchoStar Satellite 


Services LLC; Harris CapRock Communications; Hughes Network Systems, LLC; Intelsat, S.A.; Iridium 


Communications Inc.; Kratos Defense & Security Solutions; LightSquared; Lockheed Martin Corporation.; 


Northrop Grumman Corporation; Rockwell Collins Government Systems; SES S.A.; and Space Systems/Loral. SIA 


Associate Members include: ATK Inc.; Cisco; Cobham SATCOM Land Systems; Comtech EF Data Corp.; DRS 


Technologies, Inc.; Eutelsat, Inc.; GE Satellite; Globecomm Systems, Inc.; Glowlink Communications Technology, 


Inc.; iDirect Government Technologies; Inmarsat, Inc.; Marshall Communications Corporation.; MTN Government 


Services; NewSat America, Inc.; Orbital Sciences Corporation; Panasonic Avionics Corporation; Spacecom, Ltd.; 


Spacenet Inc.; TeleCommunication Systems, Inc.; Telesat Canada; Ultisat, Inc.; ViaSat, Inc., and XTAR, LLC. 


Additional information about SIA can be found at http://www.sia.org. 
2
  See Proposed Revisions to the Export Administration Regulations: Implementation of Export Control Reform; 


Revisions to License Exceptions After Retrospective Regulatory Review, 77 Federal Register 37524 (2012). 



http://www.sia.org/





interests of national security, should it choose to do so. Given the fact that the 
Administration’s review and proposed transfer of certain items from the USML to the 
CCL, with the concurrence of Congress under the AECA’s 38(f) provision, is predicated 
on the premise that these items are not of critical importance to U.S. national security, 
we strongly urge removing the need for the Congressional notification requirement. 


 
Should the Department of Commerce move forward with the implementation of 


this notification requirement, we recommend consideration of the following 
amendment to the proposed language. Because the proposed rule’s language on this 
subject matches the parallel provision in the ITAR, the dollar value thresholds for 
triggering Congressional Notification are based on the contract value under which the 
EAR-controlled exports would occur. Instead, the dollar value threshold should be 
based on the EAR license application value.      


 
For many SIA member companies, a single contract can include of the sale of one 


or more complete items or spacecraft, as well as additional items for shipping, storage, 
testing, or other purposes. In such situations, the relevant ITAR application will 
normally require Congressional Notification, due to the high dollar value of the 
contract. Because companion EAR license applications for components would be related 
to the same contract, EAR applications could inadvertently be subject to identical 
Congressional Notification requirements. This double-notification requirement would 
be an unnecessary regulatory burden for both government and industry. We 
recommend removal of the Congressional Notification language from the BIS proposed 
rule and that the provision be amended so as to base the notification requirement on the 
dollar threshold of the license application, rather than the contract value.  In this 
manner, parts and components subject to the EAR would not be inadvertently captured.  


 
SIA thanks BIS for the opportunity to comment on the ongoing export control 


reform process, and would welcome further opportunity to do so if more detailed 
discussions would be of value. 
 


Respectfully Submitted, 
 


        
        
       Patricia Cooper 
       President 
       Satellite Industry Association 
       1200 18th Street N.W., Suite 1001 
       Washington, D.C.  20036 
 
August 6, 2012 
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Timothy Mooney


From: Charlie Auclair <Charliea@Electroimpact.com>
Sent: Monday, July 30, 2012 2:35 PM
To: PublicComments
Subject: Public comment 2. Electroimpact. C Auclair. 7.30.12


I’d like this to be considered as a public comment on the transition rule. Thank you. 
 
  
 
My understanding from the presentations at the Update conference are that licensing for category VIII.h items will 
transition to a Commerce license from a State license and eliminate the TAA as a vehicle for approving multiple 
parties/countries/items/nationalities in one document. This was one (and as far as I can see the only ) advantage to the 
State licensing process.  
 
  
 
As an example I have a TAA that covers 1 aircraft program, 2 countries for export (1 group of 36 and 1 non‐group of 36), 
10 companies for exchange of technical data in 10 different countries (again non‐36 and 36), and 15 nationalities. The 
licensing in Commerce could get quite ugly vs a TAA. 
 
  
 
Is there any thought to streamlining or expanding the licensing process on Commerce’s side to accommodate these 
situations? 
 
  
 








 
 
 
 
Lauren Airey 


Director, Trade Facilitation Policy 


Leading Innovation. Creating Opportunity. Pursuing Progress. 
 
1331 Pennsylvania Ave, NW, Suite 600, Washington, DC  20004 P 202•637•3144 F 202•637•3182 www.nam.org 


 
August 6, 2012 
 
 


Timothy Mooney 
Regulatory Policy Division 
Bureau of Industry and Security 
Department of Commerce 
Washington, DC  20230 
 
Re: Proposed Revisions to the Export Administration Regulations: Implementation of Export 
Control Reform; Revision to License Exceptions after Retrospective Regulatory Review (RIN 
0694-AF65) 
 
Via email: publiccomments@bis.doc.gov 
 
Dear Mr. Mooney: 
 


The National Association of Manufacturers (NAM) welcomes the opportunity to comment 
on revisions to Export Administration Regulations (EAR) that would implement the Export 
Control Reform initiative and revise license exceptions. 


 
The NAM is the nation’s largest industrial trade association, representing small and large 


manufacturers in every industrial sector and in all 50 states. Our members play a critical role in 
protecting the security of the United States. The NAM has long been a staunch advocate of 
rational export control policies that address evolving national security concerns and modern 
business practices. Manufacturers’ ability to remain ahead of global competition is significantly 
undermined by the outdated and ineffective U.S. export control system. In a recent study, the 
Milken Institute estimated that U.S. high tech exports could increase by $60 billion, resulting in 
350,000 new jobs, if the export control system is comprehensively modernized. 


 
We applaud the Administration’s efforts on export control reform. Further, we believe 


that the structure outlined in this proposed rule will proved a smooth transition into a modernized 
export control system. However, we believe that clarifications are required to ensure these 
concepts are feasible to implement, to comply with and to enforce. 


 
We are concerned that the proposed transition plan would establish a Congressional 


notification requirement for U.S. Munitions List (USML) items approved for transfer to the 
Commerce Control List (CCL) “600 series”, often referred to as the Commerce Munitions List 
(CML). Unlike the Arms Export Control Act (AECA), the Export Administration Act (EAA) – as 
currently authorized by the International Emergency Economic Powers Act (IEEPA) – does not 
require a Congressional notification requirement for changes to the Export Administration 
Regulations (EAR). The Administration’s export control reform initiative has focused primarily, 
so far, on the effort to evaluate the USML and transfer certain items to the CCL after notifying 
Congress, per the AECA’s 38(f) provision. The export control reform initiative is grounded on the 
principle that those transferred items are not critically important to U.S. national security. 
Therefore, the NAM does not support establishing a Congressional notification requirement for 
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items on the CML. The technical specifications for transferred items have been vetted for 
transfer from the USML, and Congress was appropriately notified before the transfer. We 
recommend removing the CML Congressional notification language from the proposed rule. 
Alternatively, we recommend amending the provision to activate the notification requirement 
based on the dollar threshold of the license application, rather than the contract value.  In this 
manner, parts and components subject to the EAR would not be inadvertently captured. Follow-
on shipments of CML parts and components not identified in the initial transaction should not be 
subject to follow-on notifications in the future. We strongly recommend, prior to establishing a 
final rule, the Department remove the current notification requirement.   


 
Manufacturers have also raised concerns that new licensing procedures, as proposed in 


this rule, will create dual-licensing requirements for a single defense sale. While the proposed 
rule appropriately ensures that existing ITAR license exemptions are not eliminated when an 
item transfers to the CML, the proposed rule does not address a situation where multiple 
licenses might be required for a single defense transaction. The NAM recommends the 
Departments of State and Commerce authorize the use of ITAR licenses (e.g., DSP-5 and DSP-
73) for the export of CML and CCL items that are parts and components of ITAR-controlled 
defense articles, rather than requiring additional licensing from the Commerce Department, if 
part of an initial sale. This would reduce redundant licensing requirements without adversely 
affecting national security interests, while maintaining the original intent of the President’s export 
control reform initiative. We urge the Department to mitigate, to the extent possible, compliance 
burdens associated with shipping U.S. defense platforms to our allies and partners abroad.    


 
A U.S. company that exports a military aircraft to an allied nation needs authorization 


from the State Department. That sale might include thousands of parts and components that 
could be controlled separately under the new CML. Flexibility provided by the CML might 
expedite future sales of parts and components to this approved program, but the initial 
transaction that previously required a single authorization would now require multiple licenses 
from two agencies. Moreover, a dual-licensing framework would require a manufacturer to 
analyze potentially thousands of small component parts for individual listing on a Commerce 
license. Each one of these items would need to be individually evaluated to determine whether it 
is controlled on the CCL, CML or USML. Under current licensing requirements, these parts and 
components are authorized for export as general categories of items. A predictable, efficient 
and transparent licensing system should minimize situations like this. 


 
The proposed rule does provide a Note that states: “The export of items subject to the 


EAR that are sold, leased, or loaned by the Department of Defense to a foreign country or 
international organization must be made in accordance with the FMS Program carried out under 
the Arms Export Control Act.”  If this Note is intended to ensure the authorization for Foreign 
Military Sale (FMS) will include authorization for both USML and CML/CCL items, we encourage 
the Department to clarify that intent.  


 
Licenses for temporary import/export and export/import (e.g., DSP-61 and DSP-73) 


should extend until they either expire or are returned by the applicant holder. The proposed two-
year expiration would have an adverse impact on many previously approved programs and 
sustainability efforts. The administrative burden, coupled with potential production delays and 
cost increases, of reviewing hundreds of temporary licenses to assess the jurisdictional status of 
individual parts and components or production and test equipment would likely far outweigh any 
perceived benefits of obtaining new licenses.   
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The re-export and re-transfer of USML hardware is also a concern for manufacturers. 
Foreign recipients of U.S.-origin hardware will not be in a position to correctly classify post-
transition re-exports or re-transfers of hardware originally received as USML items. For 
example, a foreign party that purchases a defense article under a DSP-5 license “in furtherance 
of” an agreement, which permitted re-export authority to a third party, may not understand that 
the re-transfer authorization is no longer valid if the hardware moves to the CML. Accordingly, 
the re-transfer after the effective date of the hardware moving to the CML would potentially be a 
violation for which the original U.S. exporter is accountable, in accordance with 127.1(c). We 
urge the Department to consider solutions to this scenario. 


 
In Supplement 1 to Part 736, we encourage the Department to include guidance in 


General Order 5 regarding shipping documentation. Furthermore, we recommend that for items 
exported under a grandfathered license, the exporter be allowed to reference either the old 
USML code or the new Export Commodity Classification Number (ECCN). Given the varying 
needs of U.S. exporters through the transition period, there will likely be circumstances when a 
single company will need to ship the same part under an old USML code or license while also 
shipping under the new ECCN. Giving exporters maximum flexibility will greatly ease cost and 
compliance burdens during the transition. 


 
Part 740 introduces the term Major Defense Equipment (15 CFR 740.2), but does not 


define it in Part 772. We suggest adding quotation marks to the term and including the definition 
in Part 772. 


 
We support the proposed structure for license exception TMP, but we urge the 


Department to provide additional clarifications. In paragraph (a), the proposed rule uses the 
phrase “order to acquire the item”, but does not provide a definition or an example to what this 
means. We recommend the Department provide either a definition or an example (e.g., a 
purchase order).  


 
In subparagraph (a)(1), the proposed rule creates an exclusion for destinations in E:2, 


Sudan, or Syria. We believe this should be replaced with country group E1, since that is how 
exclusions of this type are typically referenced in the EAR. In subparagraph (a)(3), we 
encourage the Department to clarify whether the term “their employees” includes all employees 
located at U.S. facilities of a company organized under the laws of the United States (U.S. 
company) as well as all employees located at foreign branches of a U.S. company. 
Furthermore, paragraph (a)(3)(B) creates an unnecessary burden for employers by introducing 
additional recordkeeping requirements for data previously authorized to the traveling user, if the 
user is a non-U.S. person. In order for a non-U.S. person to have access to this kind of data, 
BIS would have first granted a deemed export license or authorized its use under another 
license exception. It is onerous to impose additional requirements for data that has already been 
licensed simply because its non-U.S. user is traveling. Manufacturers invest heavily in data loss 
prevention tools to protect proprietary information stored on employees’ devices. We 
recommend this paragraph be removed.  


 
For paragraph (a)(14)(iii), if an exporter is required to apply for a license to retain an item 


abroad beyond one year, we suggest that the extension should match the standard validity 
period of a license: four years. We also recommend that the Department provide clarification 
that paragraph (a)(3)(ii) can be used in conjunction with license exception LVS. We support the 
proposed structure for license exception GOV, but we urge the Department to provide additional 
clarifications.  
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We encourage the Department to replace the references to “A:1” with “Wassenaar 


member countries.” We also recommend the Department provide confirmation that proposed 
paragraph (c)(2) will apply to agencies of cooperating countries, even if these agencies are no 
longer at the national level. For example, as part of the European Union integration, member 
countries delegated the airworthiness authority to the European Aviation Safety Agency (EASA). 
EASA’s authority is identical to the U.S. Federal Aviation Administration (FAA). It is not an 
international agency, because it mandates airworthiness rules and standards across the EU. 
The exclusions listed in paragraphs (3)(i) and (3)(ii), should not be titled “Items on the Sensitive 
List” or “Items on the Very sensitive list.” We recommend removing these titles and simply 
referencing the supplement numbers. Regarding license exception STA, we urge the 
Department to further explain how the proposed Note 2 will be implemented. We recommend 
that the exporter should only be required to provide the information on the initial export to the 
party. 


 
In addition to our previous comments about the Congressional notification requirements 


included in Part 743, we also recommend moving the definition of major defense equipment 
from paragraph 743.5(a) to Part 772. 


 
For Part 758, we recommend an amendment to proposed paragraph 743.4 to include all 


“600-series” items, excluding “.y items.” Based on previous proposals, “.y items” are to be 
controlled for AT-reasons only. We are concerned that the proposed new destination control 
statement specific to 600-series items will add cost to exports without raising awareness of the 
restrictions on re-export of 600-series items, which appears to be the goal. It is appropriate to 
impose a requirement that the exporter notify the recipient in writing about items that are subject 
to the 600-series controls and the associated limitations on re-export of those items as a 
condition for using a license exception for any item under the 600-series. A written notification 
requirement will achieve the awareness goal without imposing a requirement for exporters to re-
program shipping systems for a destination control statement applicable to only certain items.  


 
Finally, we recommend the effective date for a final rule should be at least 180 days from 


its publication. Exporters will need to undergo extensive systematic changes (e.g. classification 
changes, software updates and training) that will require time and resources. A reasonable 
effective date will facilitate compliance and would be fully consistent with the approach that has 
been taken by other Commerce Department agencies, like the Census Bureau.   


 
The NAM appreciates this opportunity to provide comments on the proposed rule 


regarding the transition of items from the USML to the CCL. Please feel free to contact us if you 
have any questions about these comments. 


. 
 


Thank you,  
       


 
 
 
Lauren Airey 








 


 


         August 1, 2012 


 


To:  publiccomments@bis.doc.gov 


  DDTCResponseTeam@state.gov 


 


From:  waroot23@gmail.com  


  


Subject: Revisions to License Exceptions RIN 0694-AF65 


 


The subject June 21 proposed rule provides an excellent opportunity to up-date and reconcile 


numerous lists of bad guys and good guys.  


 


Who Are the Bad Guys? 


 


Under the proposed rule, the EAR would identify 65 bad guys: 


  5 E1; 


20 D1 not E1 or Macau, which is part of PRC; 


13 D2, D3, & D4 not E1, D1, or Macau; 


15 Computer Tier 3 not D1, D2, D3, D4; and 


12 proposed 740.2(a)(12) not E1, D1, D2, D3, D4, or CT3 


  


ITAR identifies only 24 countries subject to extra restrictions, all in 126.1 and proposed 


740.2(a)(12) (Yemen was removed from 126.1 on July 3). The ITAR 24 comprise:  


11  UN Security Council arms embargoes (Cote d’Ivoire, Democratic Republic of Congo, 


Eritrea, Iraq, Iran, Lebanon, Liberia, Libya, North Korea, Somalia, Sudan);  


  2  U.S. arms embargoes (Burma and China) (removal of Burma might now be under 


consideration; legislation limits changes the Administration could make in China 


controls); 


  4  Denial policy and no stated exceptions (Belarus, Cuba, Syria, Venezuela) (legislation 


limits changes the Administration could make in Cuban controls); and 


  7  Stated exceptions from a denial policy (Afghanistan, Cyprus, Fiji, Haiti, Sri Lanka, 


Vietnam, and Zimbabwe) (when ITAR is revised to recognize the recent designation of 


Afghanistan as a non-NATO ally, it would be reasonable to consider removing it from 


126.1).  


 


Sierra Leone is subject to restrictions on arms exports pursuant to a Federal Register Notice of 


February 7, 2007. But Sierra Leone restrictions are not yet mentioned in ITAR. 


 


It is recommended that the seven 126.1 countries with stated exceptions from a denial policy be 


removed from the EAR 740.2(a)(12) list of countries subject to an “arms embargo.”  


ITAR does not use the words “arms embargo” as applying to them. No special EAR 


restrictions would be needed to permit case-by-case review under EAR of “600 series” 


items similar to existing ITAR case-by-case review to these countries. 


 







 


 


The 41 countries subject to EAR restrictions but not to ITAR restrictions comprise: 


14  Hold-overs from the Cold War (Armenia, Azerbaijan, Cambodia, Georgia, Kazakhstan, 


Kyrgyzstan, Laos, Moldova, Mongolia, Russia, Tajikistan, Turkmenistan, Ukraine, and 


Uzbekistan); 


  8  ITAR non-NATO allies (Bahrain, Egypt, Israel, Jordan, Kuwait, Morocco, Pakistan, and 


Taiwan) (also see comments on Afghanistan above) 


14 Countries removed from Country Groups D2,3,4 long ago but still in Computer Tier 3 


(Algeria, Andorra, Angola, Bosnia & Herzegovina, Comoros, Djibouti, India, Kosovo, 


Macedonia (Former Yugoslav Republic of), Mauritania, Montenegro, Serbia, Tunisia,  


Vanuatu); and 


  5 Middle East (Oman, Qatar, Saudi Arabia, United Arab Emirates, and Yemen) (note 


recent removal of Yemen from ITAR 126.1 and close U.S. relationships with Saudi 


Arabia and Qatar) 


 


I it is recommended that EAR remove special restrictions on the 41 countries not restricted in 


ITAR.  


 


This would move the 14 Cold War hold-overs from D1 to Country Group B. They would thereby 


become eligible for LVS, GBS, and TSR. They would also be relieved from D1 restrictions in 


various other License Exceptions and from direct product of U.S. technology controls. This 


would leave only five countries in D1 Belarus, Burma  (unless ITAR restrictions removed as part 


of the current easing of sanctions), China, Iraq, and Libya. The five omit Vietnam, as being one 


of the 126.1 countries with stated exceptions rather than an arms embargo. The five also omit 


North Korea, because E1 subjects it to greater restrictions than does D1. Macau should also be 


removed from D1, because it is part of China. 


 


This would remove D2, D3, and D4 entries for all but the following six ITAR 126.1 countries:  


Belarus, Burma (unless ITAR restrictions removed as part of the current easing of sanctions), 


China, Iraq, Lebanon, and Libya. The six omit Afghanistan and Vietnam, because 126.1 states 


exceptions to their denial policy and because Afghanistan is now a major non-NATO ally. The 


six omit Cuba, Iran, North Korea, and Syria, because of greater E1 restrictions. D2, D3, and D4 


have very little impact on License Exceptions or license requirements. Indeed, there may be no 


need to continue any of the D Country Groups, because the remaining countries therein would be 


subject to controls related to 740.2(a)(12), as revised per an above recommendation.  


 


This would move 40 of the 41 non-ITAR 126.1 countries from Computer Tier 3 to Computer 


Tier 1 (Taiwan is already in Computer Tier 1).  This would leave in Computer Tier 3 the 


following seven ITAR 126.1 countries: Belarus, Burma, China, Iraq, Lebanon, Liberia, and 


Libya. The seven omit Afghanistan and Vietnam for the same reasons they would be omitted 


from D Country Groups. Perhaps all seven should also be moved to Computer Tier 1, except to 


the extent there might eventually be some  computers in “600 series” ECCNs. Computers are not 


now subject to UN controls related to UN Security Council embargoes affecting Iraq, Lebanon, 


Liberia, and Libya.  
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Who Are the Good Guys? 


 


27 cooperating governments are identified in existing 740.11(b)(3)(ii) (proposed 740.11(c)(1)) as 


the 16 in Country Group A1 (14 NATO plus Australia and Japan non-NATO) plus 11 other non-


NATO (Argentina, Austria, Finland, Hong Kong, Ireland, Republic of Korea, New Zealand, 


Singapore, Sweden Switzerland, Taiwan). The 14 NATO omit the following 13 NATO 


members: Albania, Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Iceland, Latvia, 


Lithuania, Poland, Romania, Slovakia, and Slovenia.  


 


Three different groups of countries are eligible for TSR on a favorable basis: 


1. 1E001 19 countries, of which 13 NATO (Belgium, Canada, Denmark, France, Germany, 


Greece, Italy, Luxembourg, Netherlands, Norway, Portugal, Spain, United Kingdom) and 


6 non-NATO (Australia, Austria, Finland, Ireland, Japan, Sweden) 


2. 5D001, 6D001, 6D003, 6E001, 6E002, 8D001, 8E001 17 countries, same as 1E001 


except for omission of Norway NATO and Australia non-NATO  


3. 9D018 and 9E018 30 countries, of which 27 all NATO members and 3 non-NATO 


(Australia, Japan, New Zealand) (only NATO countries also listed in Country Group B 


are eligible; but all NATO countries are now listed in Country Group B). 


 


The 36 countries eligible for the 740.20(c)(1) portion of License Exception STA include 26 


NATO countries, excluding Albania and the United States, plus the following 10 non-NATO: 


Argentina, Australia, Austria, Finland, Ireland, Japan, New Zealand, South Korea, Sweden, 


Switzerland. The (c)(2) portion includes 1 NATO (Albania) and 7 non-NATO (Hong Kong, 


India, Israel, Malta, Singapore, South Africa, Taiwan). 


 


742.6(a)(2) special RS Column 1 license requirements applicable to thermal imaging cameras 38 


countries: NATO 26 (excluding Canada, because of no RS1 license requirement to Canada) plus 


12 non-NATO (Australia, Austria, Cyprus, Finland. Ireland, Japan, Malta, New Zealand, South 


Africa, South Korea, Sweden, Switzerland) 


 


742.6(a)(4) special RS Column 1 license requirements applicable to military commodities 39 


countries: same as (a)(2) plus 1 NATO (Canada) 


 


EAR Country Chart Crime Control Column 1, Regional Stability Column 2, and National 


Security Column 2 license requirements all exclude Australia, Japan, and New Zealand. 


CC1 and RS2 exclude all NATO Countries whereas NS2 excludes all except Albania. 


NS2 and RS2 exclude 5 non-NATO (Finland, Ireland, Liechtenstein, Sweden, and Switzerland), 


whereas CC1 does not (Liechtenstein should be treated as part of Switzerland). 


NS2 excludes 2 non-NATO (Hong Kong and South Korea), whereas RS2 and CC1 do not. 


 


ITAR 120.31 list of NATO countries omits Albania and Croatia. 


 


ITAR 123.16(b)(10) and 125.4(d) authorize exports to 48 countries:  


27  NATO;  
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16  major non-NATO allies (Afghanistan, Argentina, Australia. Bahrain, Egypt, Israel, Japan, 


Jordan, Kuwait, Morocco, New Zealand, Pakistan, the Philippines, Republic of Korea, 


Taiwan, and Thailand); 


 4  members of the European Union which are not NATO (Austria, Finland, Ireland, and 


Sweden); and 


 1  member of the European Space Agency which is neither NATO nor EU (Switzerland) 


 


ITAR 124.15 space transactions to 43 countries: 27 NATO and 16 major non-NATO allies. 


 


ITAR 123.9(e) reexports or retransfers incorporated into foreign defense articles and 129.7(a)(2) 


brokering activities to 32 countries: 27 NATO and 5 non-NATO (Australia, Israel, Japan, New 


Zealand, Republic of Korea). 


 


ITAR 124.2(c) training and 125.4(c) response to DOD request for bid to 30 countries: 27 NATO 


and 3 non-NATO (Australia, Japan, and Sweden). 


 


It is recommended:  


 


1,  References to NATO be standardized: 


a. Add 13 or 14 missing NATO members to Country Group A1, 740.11 cooperating 


governments, and favorable TSR treatment for 1E001, 5D001, 6D001, 6D003, 6E001, 


6E002, 8D001, 8E001   


b. Move Albania from STA (c)(2) to STA (c)(1)  


c Exclude Albania from NS Column 2 license required  


d. Remove “also listed in Country Group B” from 9D018 and 9E018 


e. Add Albania and Croatia to ITAR 120.31 


 


2. Consider standardizing all favorable treatment for non-NATO countries in both EAR and 


ITAR to comprise the following 27: Afghanistan, Argentina, Australia, Austria, Bahrain, 


Cyprus, Egypt, Finland, Hong Kong,  India, Ireland, Israel, Japan, Jordan, Republic of 


Korea, Kuwait, Malta, Morocco, New Zealand, Pakistan, Philippines, Singapore, South 


Africa, Sweden, Switzerland, Taiwan, Thailand 


 


Perhaps one or more of these 27 was given favorable treatment for historical reasons which are 


no longer relevant.  There may also be reasons for two (or more) levels of favorable treatment, as 


in STA now.   


 


At least, the following differences might be eliminated or reduced: 


 


1 EAR 13 non-NATO cooperating governments  


 vs. ITAR 16 major non-NATO allies  


(only six on both lists: Argentina, Australia, Japan, New Zealand, Republic of Korea, and 


Taiwan;  


seven cooperating but not allies: Austria, Finland, Hong Kong, Ireland, Singapore, 
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Sweden (even though Sweden treated favorably elsewhere), and Switzerland; and  


ten allies but not cooperating: Afghanistan, Bahrain, Egypt, Israel, Jordan, Kuwait, 


Morocco, Pakistan, Philippines, and Thailand) 


 


2 17 non-NATO STA  


 vs. 12 non-NATO thermal imaging and military RS1 special treatment  


(11 on both lists: Australia, Austria, Finland Ireland, Japan, Malta, New Zealand, South 


Africa, South Korea, Sweden Switzerland; 


six STA not thermal imaging or military: Argentina, Hong Kong, India, Israel, Singapore, 


Taiwan; and  


 one  thermal imaging and military not STA: Cyprus) 


 


3 TSR favorable 6 non-NATO Category 1  


 vs.5 non-NATO categories 6 and 8  


 vs. 3 non-NATO category 9  


 (only one in all 3: Japan;  


 four in Categories 1, 6, and 8 but not 9: Austria, Finland, Ireland, Sweden;  


 one in Categories 1 and 9 but not 6 and 8: Australia; and  


 one in Category 9 but not in 1, 6, or 8: New Zealand)   


 


4 NS2 9 non-NATO  


 vs. RS2 7 non-NATO  


 vs. CC1 3 non-NATO  


 (only three in all 3: Australia, Japan, New Zealand:  


 four in NS2 and RS2 but not CC1: Finland, Ireland, Sweden, Switzerland; and 


 two in NS2 but not in RS2 or CC1: Hong Kong and South Korea. 


 


5 ITAR (1) 123.16(b)(10) and 125.4(d) 21 non-NATO  


 vs. (2) 124.15     16 non-NATO  


 vs. (3) 123.9(e) and 129.7(a)(2)    5 non-NATO  


 vs. (4) 124.2(c) and 125.4(c)     3 non-NATO  


 (only two are in all 4: Australia, Japan;   


 three are in (1), (2), and (3) but not in (4): Israel, Republic of Korea, New Zealand;  


 one is in (1) and (4) but not in (2) or (3): Sweden;  


eleven are in (1) and (2) but not in (3) or (4): Afghanistan, Argentina, Bahrain, Egypt, 


Jordan, Kuwait, Morocco, Pakistan, the Philippines, Taiwan, and Thailand; and  


 four are in (1) but not (2), (3), or (4): Austria, Finland, Ireland, Switzerland.   


 


De Minimis 


 


734.3(a)(3) makes controlled U.S. origin items subject to the EAR when incorporated in a 


foreign-made item. This is either in any quantity if described in 734.4(a) or exceeding de minimis 


levels if described in 734.4(c) or (d).   
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734.3(a)(3) omits stating that it applies only to U.S.-origin items located abroad. This should be 


stated to clarify that de minimis does not apply to foreign-made items in the United States.  


 


734.3(a)(3) also omits stating that it applies  only to foreign-made items which would be 


“controlled” if exported from the United States. This should be stated to clarify that the United 


States does not control exports from abroad more restrictively than it controls exports from the 


United States.     


 


Proposed new 734.4(a)(6) states: 


There is no de minimis level for foreign-made items that incorporate U.S.-origin “600 


series” items when destined for a country subject to a U.S. arms embargo (see 


740.2(a)(12) of the EAR).   


The proposed Note to 740.2(a)(12) includes: 


If there are any discrepancies between the list of countries in this paragraph and the 


countries identified by the State Department as subject to a U.S. arms embargo (in the 


Federal Register), the State Department’s list of countries subject to U.S. arms embargoes 


shall be controlling. 


A July 3, 2012, Federal Register final rule removed paragraph 126.1(u) on Yemen. The amended 


126.1 includes 11 countries listed in paragraph (c) as subject to UN Security Council arms 


(including Sudan, which was added in 2011 by a Federal Register notice). 126.1(a) states that the 


United States also maintains arms embargoes applying to Burma and China. 126.1 does not use 


the words”arms embargo” in describing controls on the other 11 countries mentioned as subject 


to a policy of denial.  Of these 11, exceptions from that policy are stated for seven. The four with 


no stated exceptions are Belarus, China, Syria, and Venezuela. There may be other currently 


applicable Federal Register notices not now reflected in ITAR. One dated February 7, 2007, 


concerning Sierra Leone may still be currently applicable. 


 


Proposed 734.4(a)(6) would not remove, for CCL U.S.-origin items not in the “600 series,”  the 


10% de minimis rule for countries in Country Group E1 which are subject to arms embargoes or 


the 25% rule for other countries subject to arms embargoes. It, therefore, becomes necessary to 


have a clear dividing line between “600 series” components and non-“600 series” components. 


For purposes of de minimis determinations, such a dividing line would logically be the nature of 


the foreign-made end-item in which the dual-use U.S.-origin components were incorporated. If 


that end-item met the definition of a USML or “600 series” end-item, there would be no de 


minimis level. On the other hand, if the end-item were in normal commercial use, it would not 


even occur to the U.S. exporter of the components or the foreign manufacturer that the 


component also was used in a munitions item. 


 


It is recommended that: 


1 734.3(a)(3) be revised by inserting at the beginning:  


  Export from abroad of the following controlled U.S.-origin items incorporated in 


  foreign-made items which would be controlled if exported from the United States: 


2 Proposed 734.4(a)(6) be clarified with respect to the countries to which it applies. 
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Direct Product of U.S. Technology 


 


The proposed rule would remove the following from the denial order text in 764 Supp. No. 1: 


... this order does not prohibit any export, reexport, or other transaction subject to the 


EAR where the only items involved that are subject to the EAR are the foreign-produced 


direct product of U.S.-origin technology. 


It is reasonable for controls to be enforced, inter alia, by denial orders. However, it is also 


reasonable to consider why this exception from denial orders now exists. The only basis for U.S. 


jurisdiction is the U.S.-origin of the technology or software.  Compliance with a U.S. prohibition 


involving a foreign-produced product requires the cooperation of the foreign exporter. 


736.2(b)(3)(ii)(A)(1) and (B)(1) are conditions that the technology required an assurance to 


support either a license application, per 748 Supplement 2 (o)(3)(i), or use of License Exception 


TSR, per 740.6. However, the foreign exporter might not be the importer of the U.S. technology 


or software which signed such an assurance. Indeed, the foreign exporter might not even be 


aware that any U.S. technology or software was involved in the product he wished to export.   


 


It is probable that there would be no comparable direct product restriction in the regulations of 


the exporter’s country. Wassenaar regulations do not include a direct product control. However, 


the following Wassenaar Munitions List Item 22 .b.1 is similar: 


“Technology” “required” for the design of, the assembly of components into, and the 


operation, maintenance and repair of, complete production installations for items 


specified by the Munitions List, even if the components of such production installations 


are not specified. 


The United States has not included WML 22.b.1 in its regulations.  


 


Other problems with the June 21 proposal include: 


1 736.2(b)(3)(iv) omits “without a license”; 


2 Re the 736.2(b)(3)(iv) proposed countries of destination, see above recommendations to 


reduce or eliminate Country Groups D1, D2, D3, and D4 and to revise the list of 


countries in proposed 740.2(a)(12);  


3 736.2(b)(3)(vi) refers to license exceptions superseding this Prohibition; but the July 23 


final rule on UN Security Council arms embargoes includes, in new 746.1(b)(4): 


  You may not use any License Exception to export items subject to UN arms 


  embargo controls to countries listed in 746.1(b)(2), except License Exception 


  GOV 740.11(b)(2)(i) and (ii). 


 


The following is recommended: 


 


1. Amend existing 746.1(b)(4) to permit license exception(s) in addition to GOV, so that 


there would be some circumstance(s) in which controls related to arms embargoes could 


be superseded by license exception(s), as envisaged in proposed 736.2(b)(3)(vi); 


 


2. The “600 series” include the text of WML 22.b.1, revised to insert or “software” after 


“technology” and to replace the reference to the Wassenaar Munitions list with a 
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reference to the U.S. Munitions List or “600 series” ECCNs; 


3. Either delete 734.3(a)(4) and 736.2(b)(3) or, if continuation of a U.S. extraterritorial 


control is considered to be necessary: 


 


a Revise the first sentence of 734.3(a)(4) to read: 


  Reexports of U.S.-origin technology or software in the form of the direct foreign- 


  made product thereof as described in 736.2(b)(3) 


 


b Revise 736.2(b)(3)(i) to read: 


You may not, without a license or license exception, reexport U.S.-origin 


technology or software in the form of the foreign-made direct product thereof to a 


destination in Country Group E:1. 


 


c In 736.2(b)(3)(ii) introductory text, delete “item” and substitute “direct product”  


 


d Revise proposed 736.2(b)(3)(iv) to read: 


You may not, without a license or license exception, reexport U.S.-origin 


technology or software in the form of the foreign-made direct product thereof to a 


destination subject to a U.S. arms embargo. 
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Robert Monjay


From: Bump, Mark W. <mark.bump@timken.com>
Sent: Thursday, August 02, 2012 10:58 AM
To: PublicComments
Cc: Christensen, Larry
Subject: RIN 0694-AF65 (ECR Transition Rule)


August 2, 2012 
 
  
 
To:  Mr. Timothy Mooney, BIS 
 
  
 
Re:  ECR Transition Guidance (RIN 0694‐AF65) 
 
  
 
Dear Mr. Mooney: 
 
  
 
The following are comments from The Timken Company (M3899) regarding Department of Commerce Proposed 
Revisions to the Export Administration Regulations; Implementation of Export Control Reform; Revisions to License 
Exceptions After Retrospective Regulatory Review, Federal Register Vol. 77, No. 120, June 21, 2012 (the “ECR Transition 
Plan”). 
 
  
 
We believe the President’s Export Control Initiative is a necessary step to enhance U.S. national security and to help our 
economy.  We appreciate all of the hard work that the President’s team has done, to reach this point.  There are a few 
things that we want to confirm, set out below, to ensure that Export Reform does indeed provide the benefits intended.
 
  
 
Our comments regarding the ECR Transition Plan as follows:   
 
  
 
1.       Want to confirm that Reexport/Retransfers of USML items that have transitioned to the CCL and are outside the 
U.S., are eligible for use of the EAR de minimis rule by foreign person. 
 
  
 
The ECR Transition Plan indicates that once a foreign person receives an item (through Department of State 
authorization) and has confirmed that the item has transition to the CCL, the foreign person should treat the item as 
such, and seek retransfer or reexport authorization from the Department of Commerce, as required by the EAR.  Assume 
that the item would transition to a “600 Series” item under proposed ECCN 9A610.x. 
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We understand such item (once the foreign person has confirmed transition to the CCL) would then be eligible for the 
EAR de minimis rule, and that if the foreign person incorporates that item into an assembly or end‐item, and the U.S. 
controlled content (per EAR) is less than 25%, then that assembly or end‐item would not be subject to the EAR, nor 
would be subject to the ITAR (except the assembly or end‐item could not be sent to a country under U.S. arms embargo, 
e.g., it could not be sent to China). 
 
  
 
We provide bearings {currently defense articles under USML Category VIII(h)} to a customer in a NATO country, who 
installs the bearings into transmissions, and in turn exports those transmissions to various countries which use the 
aircraft.  Our approved DSP‐5 permits our customer to reexport the transmissions with our bearings in it, to certain 
NATO countries, and to a country outside of NATO (India).  Under the ECR Transition Plan, our customer could verify 
with us (should the bearings become items under ECCN 9A610.x), that the bearings have transitioned to the CCL, and 
our customer could take advantage of the EAR de minimis rule.  Specifically, our customer could incorporate our 
bearings into transmissions, and so long as the transmissions satisfy the conditions of the EAR de minimis rule (less than 
25% U.S. controlled content, no reexport to arms embargo country), our customer could reexport the transmissions to 
India (for end use by government of India) without a BIS license. 
 
  
 
  
 
2.       Want to confirm that ECR Transition Plan will not result in more onerous export controls on items subject to prior 
“not ITAR” Commodity Jurisdictions (“y.99”). 
 
  
 
We understood from the “July 15 rule” that the reason for creation of the “600 series” was to create a “Commerce 
Munitions List” for items being moved from the USML to the CCL (Federal Register Vol. 76, No. 136, Friday July 15, 
2011), and not to place stricter controls on items already classified under ECCNs such as 9A991.d.  BIS acknowledges 
that it wants to avoid the unintended consequence of more onerous controls than current requirements (Federal 
Register Vol. 77, No. 120, June 21, 2012, page 37525).   
 
 
  
 
As part of the ECR Transition Plan, we do not want the unintended consequence of items currently under ECCN 9A991.d 
per a Commodity Jurisdiction, to be reclassified as 9A610.y.99, on the ECR Transition Plan effective date.  Commodity 
Jurisdiction Case CJ1244‐11 resolved that certain bearings (as described) were not subject to the licensing authority of 
the Department of State, and further, the Department of Commerce advises that the bearings have an ECCN of 9A991.d. 
We believe that CJ1244‐11 “identified” these bearings as ECCN 9A991.d, as the term is used in the “November 7 Federal 
Register” (Federal Register Vol. 76, No. 215, November 7, 2011, page 68681), and that these bearings should continue to 
be 9A991.d, not ECCN 9A610.y.99, after the effective date of the ECR Transition Plan. 
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3.       Request BIS consideration of expanding License Exception STA by permitting foreign recipients of items exported 
under STA, to use the de minimis rule, for parts and minor components, if “up front” approval given by BIS. 
 
  
 
We anticipate that our foreign customers in the STA‐36 countries will be somewhat reluctant to recognize the benefit of 
STA for “600 Series” items, as the de minimis rule will not apply for reexports/retransfers.  For example, a foreign 
company in an STA‐36 country may make aircraft which are used by STA‐36 countries and other countries.  To be able to 
take advantage of STA, the foreign company may have to maintain an “STA inventory”, then for retransfer/reexport of 
the aircraft outside of STA‐36 countries, will have to have a “non‐STA” inventory of the same part. 
 
  
 
We suggest that BIS consider expanding the STA License Exception for “600 Series” parts and minor components, to 
permit foreign persons to use the EAR de minimis rule, if “preapproved” by BIS, for “600 Series” items exported to the 
foreign person under STA.  Perhaps allow U.S. exporters of “600 Series” parts and minor components to STA‐36 
countries, to apply for permission from BIS, to permit foreign persons in an STA‐36 country to use the EAR de minimis 
rule, to reexport or retransfer the end‐item, assembly or larger component, outside the STA‐36 country, to specified 
countries and end‐users.   
 
  
 
For example, a helicopter used by some NATO countries, may also be used by the Government of India (GOI).  It would 
be beneficial if the foreign person (who incorporates the bearings into a transmission in a NATO country) could receive 
bearings from the U.S. under STA, and ship the transmissions to both NATO countries and India, provided BIS would give 
prior permission to the foreign person to ship transmission to GOI per BIS de minimis rule.  This would make the supply 
chain simpler (by avoiding multiple inventories, purchase orders, etc. of STA and non‐STA parts) and not pose risk to 
national security. 
 
  
 
  
 
  
 
We appreciate this opportunity to provide comments, and you are welcome to contact us with any questions, 
 
  
 
Sincerely,   
 
  
 
  
 
Mark Bump 
 
The Timken Company 
 
Mgr ‐ Global Trade & Compliance 
 
Customs Attorney 
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330‐471‐3949 
 
GNE‐12 
 
  
 
 
This message and any attachments are intended for the individual or entity named above. If you are not the intended 
recipient, please do not forward, copy, print, use or disclose this communication to others; also please notify the sender 
by replying to this message, and then delete it from your system. The Timken Company / The Timken Corporation 
 








Comment submitted on regulations.gov on 8/2/12 


 


BIS should clarify the new requirements for STA license exception for Series 600 items regarding 


Deemed Exports.  It appears that the STA will only be eligible for government entities of the STA 36 


countries and not for companies in the STA 36.   


Does this mean that a U.S. company cannot use the STA for a deemed export to a foreign national 


employee from an STA 36 country working in the U.S.?  This would appear to be the case because the 


employee would not be employed by the government of the STA 36.  If so, this would be an unnecessary 


burden on companies that manufacture 600 Series parts and components, and would be an unnecessary 


licensing burden on BIS.   


We recommend that there be an exception to the new STA rule for Series 600, which would allow a U.S. 


company to use the STA license exception to release 600 Series technology in the U.S. to a foreign 


national employee from an STA 36 country.  The use of the STA of course would require that the 


employee provides the required prior consignee statement and the company meets the other STA 


requirements.  Thank you. 


 


Robert H. Licht 


Saint-Gobain Corporation 













































Comment submitted on regulations.gov on 8/2/12 


 


We strongly support the inclusion of the de minimis rule for the 600 Series parts and components.  We 


believe the de minimis rule for 600 Series should be 25%, consistent with other items subject to the EAR, 


and should be 0% for Terrorist supporting and arms embargoed countries.   


 


Also, it appears that the STA license exception will only be eligible for end-use by government entities of 


the STA 36 countries and not for companies located in the STA 36.  Therefore, the relationship between 


de minimis and the use of the STA license exception needs further clarification.   


 


There will be a common occurrence that a 600 Series part exported from the U.S. will be incorporated 


into a foreign-made end-item, and will be well below 25% (and usually below 10%) of the end-item.  BIS 


should clarify the following two scenarios: 


 


1. If a 600 Series part is exported to an STA 36 company, who will make their end-item for end-use by 


the government of an STA 36 country; it would appear that the STA license exception could be used for 


the U.S. export of the part.  It should be clarified that the STA can be used even though the foreign end-


item is not subject to the EAR (because the U.S. 600 Series content is below the de minimis). 


 


2.  If the end-user of the foreign end-item is outside of the STA 36 countries, the STA license exception 


cannot be used.  Since by the de minimis rule the end-item is not subject to the EAR; can we conclude 


that the 748P license application for the U.S. 600 Series part would list the end-user as the manufacturer 


of the foreign end-item, and not have to list the ultimate end-user of the foreign-made end-item (since 


the end-item is not subject to the EAR)? 


 


Robert H. Licht 


Saint-Gobain Corporation 





















AMERICAN ASSOCIATION OF EXPORTERS AND IMPORTERS 


                    The Voice of the International Trade Community Since 1921 


 
              


1050 17th Street, N.W; Suite 810; Washington, DC  20036; Telephone 202/857-8009; Fax 202/857-7843; Email hq@aaei.org 


 
August 6, 2012 


 
Via E-Mail: publiccomments@bis.doc.gov 
 
Regulatory Policy Division 
Bureau of Industry and Security 
Room 2099B 
U.S. Department of Commerce 
14th Street and Pennsylvania, NW 
Washington, DC  20230 
 


Re:   Proposed Export Control Reform “Transition Rule”  
 Docket No.: 120501427-2427-01 
 RIN 0694-AF65 


  
Dear Sir or Madam: 
 
On behalf of the American Association of Exporters and Importers (AAEI), we 
respectfully submit these comments concerning the proposed rule on the 
implementation of the proposed export control reforms and revisions to license 
exceptions after retrospective regulatory review (the “Transition Rule”) published in 
the Federal Register on June 21, 2012 (77 Fed. Reg. 37,524). 
 
AAEI has been a national voice for the international trade community in the United 
States since 1921.  AAEI represents the entire spectrum of the international trade 
community across all industry sectors.  Our members include manufacturers, 
importers, exporters, wholesalers, retailers and service providers to the industry, 
which is comprised of brokers, freight forwarders, trade advisors, insurers, security 
providers, transportation interests and ports.  Many of these enterprises are small 
businesses seeking to export to foreign markets.  AAEI promotes fair and open trade 
policy.  We advocate for companies engaged in international trade, supply chain 
security, export controls, non-tariff barriers, import safety and customs and border 
protection issues.  AAEI is the premier trade organization representing those 
immediately engaged in and directly impacted by developments pertaining to 
international trade.  We are recognized as the technical experts regarding the day-
to-day facilitation of trade.  
 
1. Specific Comments  


 
AAEI appreciates the opportunity to comment on the “Transition Rule”.  In general, 
the proposals, particularly with respect to license validity, when jurisdiction shifts 
from the ITAR to the EAR etc., would benefit industry and are sufficiently clear.  We 
support the proposed rules in those respects but would like to offer the comments 
below on a few aspects that we believe should be reviewed and revisited.     
 


a. Greater Clarity on Section 38 (f) Process 
 


The Transition Rule makes reference to the fact that the proposed export control 
reforms could not go into effect until after they have gone through the Congressional 
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notification process as required by section 38(f) of the Arms Export Control Act.  
While we are aware that BIS leadership has gone to great lengths to help the public 
understand what the proposed export control reforms would entail, there has been 
an imbalance in the amount of public information provided about: (1) how the 
Section 38(f) process would proceed; (2) when it would occur; and (3) any related 
issues BIS is confronting.  Knowing whether, how and when such an important 
milestone in the export control reform process will occur is very relevant to the 
public’s decision about whether to invest its resources in assessing the possible effect 
of the proposed reforms.   
 
We encourage BIS to provide more detailed information and regular updates about 
the Section 38(f) process. 
 


b. Republish Revised Proposed Rules in Their Entirety 
 
Certain proposed rules during the Administration’s Export Control Reform Initiative 
process have, understandably, been published in multiple iterations.  It would help 
the exporting community track updates to those proposals and provide more 
meaningful commentary on their possible effect if BIS would republish a proposed 
rule in its entirely when BIS publishes additional changes to the respective proposal.   
 
For example, the proposals regarding the availability of license exception STA for 600 
series items appear in the Federal Register notice covering the Transition Rule as 
well as three other Federal Register notices published over a year period.  See 76 
Fed. Reg. 76,072 (Dec. 6, 2011); 76 Fed. Reg. 68,675 (Nov. 7, 2011); 76 Fed. Reg. 
41,958 (July 15, 2011).  It would be much easier to evaluate whether license 
exception STA might benefit exporters of 600 series items if BIS would publish the 
current state of the entire STA reform proposal with the most recent Federal Register 
notice announcing a new STA 600 series proposal.   
 
We encourage BIS to take this approach with all proposed export control reforms 
that are issued in various iterations. 
 


c.  Extend TSU to Deemed Exports by Entities Other Than Universities 
 
We understand that the purpose of extending License Exception Technology and 
Software - Unrestricted (TSU) to “deemed export” situations at universities would be 
to harmonize an ITAR exemption with the EAR, but doing so in the manner proposed 
disproportionately benefits the academic community over other entities.  There is no 
apparent reason why the proposed exception could not apply to all entities in the 
United States.  Indeed, numerous businesses with scientific staffs must endure a 
substantial burden in complying with the deemed export rule.  While the need for 
reforms to benefit the academic community is clear, the need is also great for the 
rest of industry, and there is no indication of why the TSU proposal would not be 
equally appropriate for the rest of industry.  The proposal should, therefore, be 
extended accordingly. 
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d. A Special 600 Series Destination Control Statement is Unnecessary 
 
The Transition Rule proposes a separate destination control statement (DCS) for 600 
series items that would require the specific 600 series ECCN to be included in the 
DCS. There is no reason to believe that that the inclusion of the ECCN in the DCS 
itself is necessary or would fulfill its stated goal, particularly when many exporters 
include the ECCNs on the commercial invoice or other shipping documents.  
 
The proposal’s stated purpose is to “ensure that consignees are aware that they have 
[600 series] items.”  To the extent a destination control statement puts foreign 
recipients of export-controlled items on notice of the EAR’s requirements, there is no 
indication that noting an ECCN in the DCS is going to make them any more aware of 
or concerned about the applicable export controls. 
 
In addition, the proposal will require exporters to write a separate computer code or 
rule for their electronic export control systems included in their ERP systems to 
include a different statement for 600 series items.  This will involve unnecessary 
expense and added complexity without increasing national security.   
 
2.  Conclusion 


 
AAEI and its member companies greatly appreciate all the work and effort being 
made by BIS, DDTC and the U.S. Government to clarify how the proposed export 
control reforms and related rule changes would be implemented.  The Transition 
Rule, however, would benefit from the changes noted above.  AAEI would be pleased 
to discuss these comments in more detail with BIS leadership and its staff. 
 


Sincerely, 


 
Marianne Rowden 
President & CEO 


 
 
cc:  Douglas N. Jacobson, Co-Chair, AAEI Export Compliance & Facilitation 


Committee  
Phillip Poland, Co-Chair, AAEI Export Compliance & Facilitation Committee 
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August 03, 2012


u.s. Department of Commerce
Hillary Hess
Office of Nonproliferation and Treaty Compliance
14thStreet and Pennsylvania Avenue, NW
Washington, DC 20230


Subject: RIN 0694-AF65 Rule Comments


Dear Ms. Hess:


Huntington Ingalls Industries (HII) welcomes the opportunity to provide the following inputs to the
Federal Register Notice of Proposed Rule, dated June 21, 2012, regarding the Implementation of Export
Control Reform.


Ie Specialized Treatment of "600 series" Products and Technologies


The proposed rule provides explanations for many aspects ofthe transition; however, it includes changes
to the Export Administration Regulations (EAR) not previously anticipated. The most unexpected
difference revolves around the special treatment of "600 series" products and technologies separate and
distinct from other items "subject to the EAR". If interpreted correctly, the transition to the EAR from
the International Traffic in Arms Regulations (ITAR) would yield, in essence, the creation of a third
controlling regime for the processing of "600 series" export shipments. The burden associated with
applying the specialized "600 series" requirements in everyday international business is expected to be
time consuming, confusing, and costly. It is HII's recommendation that the Bureau of Industry and
Security (BIS) greatly reconsider the specialized treatment of "600 series" products and technologies
and remove the proposed requirements in order for the "600 series" to be in line with the rest of the
Commerce Control List (eCL). As currently proposed, any perceived benefit of moving these products
and technologies from the United States Munitions List (USML) to the CCL is eliminated. Below are
specific examples and topics that are offered to BIS for consideration prior to Final Rule publication.
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(a) Automated Export System (AES) Filings
The proposed §758.1(b)(3) requires all "600 series" items to be subject to AES entry filings at all
times. We believe this will have a burdensome effect and cause confusion for companies that
export other non "600 series" CCL products. The shift to the CCL of certain USML controlled
products consisted of an expectation that exporting the "600 series" products would fall under
current EAR practices as outlined in §758. The rationale for breaking from current requirements
under the EAR is unclear. This new path could have a negative impact on how exporters
currently process their exports. Consider that the requirements for AES filings are currently not
driven by ECCN classification but rather by a product's Schedule B or Harmonized Tariff
Schedule (HTSUS) code, license coverage, or destination. One specific point of confusion will
rest in the AES exception surrounding exports of like items with the same Schedule B or HTSUS
code when the total value is less than $2,500 (15 CFR Part 30.37). A scenario for consideration
is that a company has a shipment of a "600 series" product which has the same Schedule B or
HTSUS code as a non "600 series" product. The combined value of both products is $1,000.
Today, that shipment would not require AES filing. Under the proposed changes, it would
require a filing. The purpose and benefit to BIS in treating "600 series" products differently as
shown in the example scenario is unclear and at a cost to industry not currently realized. In order
to ensure that AES filings are occurring for the different levels of control under the EAR,
companies could be required to establish an internal system that would separate the export
shipments of any "600 series" product from any other CCL controlled product. BIS could be
setting things in motion to establish a third controlling regime requiring its own special internal
company controls.


It is our assertion that industry will incur administrative costs with the specialized treatment of
"600 series" products. Industry will have a more difficult time combining shipments of "600
series" products and non "600 series" products. Most companies currently split their ITAR and
EAR shipments to best complete the required fields in AES. Many, in order to ensure
compliance with the proposed regulations, will separate out "600 series" shipments as well.
There would now exist essentially a third controlling regime to oversee separate AES filings
which yields no added benefit to the exporter; only additional costs.


1. USML
2. CCL non "600 series"
3. CCL "600 series"


(b) Destination Control Statement
Continuing with the same discussion points on AES filing requirements identified above, the
same burden is realized in the requirement for a special destination control statement (DCS) for
"600 series" products. This is a requirement to include different language than that which is
currently required by the EAR for all other CCL controlled products. We assert that this special
treatment ensures that industry will be required to establish a third system of controls for its
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products. An exporter would have great difficulty combining a shipment with both "600 series"
products and non "600 series" products as the paperwork would have two DCS citations applied.
If the products are not separated out for export shipping paperwork processing, the potential for
industry to misapply the appropriate DCS to a shipment is great, ultimately leading to an increase
in administrative violations of the EAR which could impact a company with fines and penalties.
To protect against these fines and penalties, industry will be more likely to implement gates and
processes to accommodate this third controlling regime for the processing of "600 series" export
shipments.


The added administrative and cost burden for an exporter to process these different AES filings
and prepare three separate shipments each with their own DCS is immeasurable as each company
processes shipments differently. However, the following provides examples which amplify the
burden rate that could outlast the two year phased implementation period 1


:


• Time necessary to prepare separate shipping documents for products going to the same
end user, same end use, and fall under the same Schedule B or HTSUS,


• Boxing and packaging products separately,
• Arranging additional cargo space on shipment routes,
• Added shipping charges to cover the separate packages, and
• Costs and additional fees to freight forwarders for filing separate AES records.


HII recommends that BIS eliminate the requirements at §758.1(b)(3) - (b)(4) and rely upon the
existing AES filing requirements as currently outlined in the EAR and by Census. Furthermore,
the proposed DCS language does not appear to offer any additional benefits to the current DCS
found at §758.6. Implementing a second DCS for "600 series" products is too burdensome and
unnecessary. HIT recommends that BIS eliminate the requirements at §758.6(b).


II. Foreign Supply Chain Activity


As background, HII builds nuclear and non-nuclear military vessels that will clearly stay on the
USML following the effective date of the export reform. However, these vessels are built with
many vendor furnished systems and components that will move to the CCL. If foreign vendors
are involved, they can be expected, depending upon their product, to participate in the
installation or integration of their parts into the vessel. HII currently manages the majority of its
supply chain activity under Technical Assistance Agreements (TAAs). This represents the
preponderance of HII's export activity and is applicable to roughly 75% of its current export
authorizations. In reviewing the transition plan details of both the Directorate of Defense Trade
Controls (DDTC) and BIS, and the overall export control reform initiative, it has been


1There could be upfront costs associated with establishing a third control system which might include IT
modifications to software programs and databases and retraining of personnel.
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interpreted that Hll, through its normal foreign supply chain activity, will be subjected to double
licensing. The following information expands upon this interpretation and provides details for
which both DDTC and BIS should consider as it moves towards a Final Rule.


(a) The Scenario
This supply chain scenario contemplates incorporating a CCL item into a USML item. This is a
very real scenario as we expect many ship systems to transition from the ITAR to the CCL. An
anticipated example under this scenario is the incorporation of a CCL part or component
captured at ECCN 8A609.x into a USML vessel controlled at Category VI(a). In order to
install/integrate the CCL part or component, data related to the military vessel must be shared for
proper installation. This would create an export of USML Category VI( e) data and services.
Additionally, installation of the part or component would thereby create an export of data
controlled by ECCN 8E609.a.


(b) Double Licensing
Based upon the proposed changes to the EAR, we have interpreted that this scenario will require
both a license/agreement from DDTC to cover the integration information and services related to
the USML controlled vessel and a license from BIS to cover the installation of the CCL
controlled part/component.


Possible license exception - STA §740.20. It was our understanding that the Strategic Trade
Authorization (STA) license exception would be used in the majority of "600 series" exports.
Clarification is still required to outline how STA could be used for many "600 series" exports.
Specifically, in reviewing §740.20(c)(1), note that this section does not appear to apply to
ECCNs that also have AT controls. This would eliminate any product or technology captured by
the proposed ECCNs 8A609 and 8E609. STA could not be utilized. Note also that the proposed
language in the Note 2 to paragraph (c) allows for use of STA if DDTC or BIS have issued a
license to the same purchaser, intermediate consignee, ultimate consignee and end user.
However, the proposed (d)(2) language related to "600 series" identifies that the only eligible
foreign parties are foreign governments. It would appear that foreign vendors would not be
eligible end users under STA even if prior export approvals had been obtained from DDTC or
BIS. By keeping the eligible foreign parties to only foreign governments, the exception for
foreign supply chain activities would not apply, meaning a license will be needed for all foreign
suppliers of "600 series" piece parts, components and accessories as no other exception appears
to be available to cover this activity. If interpreted correctly, this would appear to be the same
level of coverage as currently applied by the ITAR, the least significant part or component is
generally controlled the same way as the most significant part or component and the end item
itself.
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(c) Additional Detail on the Supply Chain Scenario
To elaborate on the supply chain scenario further, Federal Register Notice of Proposed Rule RlN
1400-AC80 was published on April 13, 2011 that related to a revised definition of defense
services. The proposed revisions included new language at §120.9(a)(2) which comprised the
"integration" of items, whether controlled by the USML or the CCL, into USML controlled
defense articles even if ITAR-controlled "technical data" is not provided to a foreign person
during the provision of the services.


We do not know the status of this proposed rule but have reviewed the transition guidance
against the proposed new defense services definition. Clarification will be required to coordinate
BIS' transition plan and DDTC's policy statement with the proposed new definition and its
relationship to installing "600 series" parts into USML items. DDTC's policy statement
regarding Returning Without Action any license or agreement submission that incorporates a
CCL item will need more explanation.


It is HII's interpretation that DDTC was moving away from controlling products and
technologies at the basic level as it applies to operation, installation, maintenance and repair.
Specifically, DDTC proposed in its Federal Register Notice of Proposed Rule the removal of
overly broad export coverage and proposed eliminating certain forms of assistance and services
that no longer warranted export control under the ITAR. HII recommends that BIS follow in this
movement toward the removal of overly broad coverage and eliminate from "600 series"
Category E ECCN headers (e.g., ECCN 8E609) the words "operation, installation, maintenance,
repair or overhaul" and replace with the word "use". Furthermore, the removal of such coverage
would eliminate the licensing requirement outlined above as the installation of those parts would
not be subject to export control under the EAR. This in turn would no longer result in double
licensing.


(d) Unforeseen Negative Impact if Interpretation is Correct
The burden associated with double licensing of such a scenario cannot be understated. Not only
would we be tasked with identifying and obtaining the appropriate licenses from the
corresponding regulatory agencies, we also would be subjected to administering two licenses and
implementing two sets of regulatory rules for one installation event. This is untenable
considering the differing limitations and provisos each regulatory agency could apply to their
licenses for the same activity and each regulation's strict adherence requirements to record
keeping.


We see a particularly heavy burden for companies like HII that utilize internal electronic
approval and record keeping systems. Under the supply chain scenario described above, each
time an export is contemplated, an internal company request is generated for approval. Since HII
employees will now operate under two separate license authorizations, they would be required to
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enter two export requests in the electronic system; one for each license. Consequently, it would
task the export compliance professionals to review and approve two requests in order to
administer both licenses. Please keep in mind that even if by chance the CCL part or component
happened to be captured by ECCN 8A609.y, installation is still covered and the related data is
still captured at ECCN 8E609.y. The lower level controls would make the data eligible for No
License Required (NLR) export coverage; however, even NLR exports require a record to be
maintained. The administration and record keeping burdens are not lessened by the alleviation of
a formal export license approval from BIS.


Implementing the proposed changes to the export control system would be tantamount to
doubling the current workload of export compliance professionals who work in a foreign supply
chain business model and manufacture USML controlled products. HII and like companies
would be subjected to large increases in licenses to manage and would most likely be required to
hire more staff to implement the changes and manage the proposed export control system far
beyond the two year phased implementation period.


Not only could the double licensing cause a significant burden, it could confuse foreign parties as
to how they are to properly control the data they are receiving. For instance, the installation and
corresponding data described above would be delivered under an approved license from BIS.
That license might be issued with a proviso that requires formal notification to the foreign party
that they'd be receiving data under the CCL. While at the same time of providing formal
notification to comply with the BIS license, they'd be presented with a TAA for signature that
incorporates ITAR control requirements. Asking that foreign parties grasp and understand the
distinctions between U.S. export control coverage of the data they receive in this supply chain
scenario can lead to confusion and a lack of clarity. Greater risks surface for the foreign party
when re-exporting or retransferring the data under the wrong regulation.


We are still reviewing the potential impact of items changing controls to BIS that have related
drawings and documents which contain markings dictated by our u.s. Navy contractual terms
and DD 254 requirements. There is a potential that a BIS license proviso marking requirement,
exception marking requirements or the general DCS under the EAR may be in direct conflict
with contractual marking requirements. We will continue to explore the breadth of this issue and
suggest that DDTC and BIS consult with the Department of Defense in order to provide
clarification in the Final Rule. Contrary markings could also lead to confusion by a foreign party
and result in inappropriate treatment as described in the last paragraph.


Lastly, the burden is not industries' alone. Both DDTC and BIS licensing officers' workload
would not be lessened in this scenario.
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As this supply chain scenario is a very common one at HII, we request thoughtful consideration
be made to not have industry double license its export activity for installation and integration of
CCL captured products into USML platforms or systems.


III. Validity Periods


We applaud BIS' attempt at aligning export authorization validity periods that coincide with
TAAs, and anticipate the case-by-case review of extended expiration dates will be approved with
no Issues.


IV. Exceptions


(a) §740.2 Restrictions
HII suggests combining the language of §740.2(a)(6) with the (a)(12) proposed language as they
are very similar. Their separation could cause confusion. We also note that the countries listed in
the proposed §740.2(a)(12) section are more inclusive than just 22 CFR 126.1(a) countries. The
proposed language includes all 126.1 countries. As described in the Background information of
the Federal Register Notice, the intent was to focus on 126.1(a) countries. HII suggests BIS
provide clarification in the Final Rule regarding the scope of control relative to 126.1 countries.


(b) §740.9 TMP
Section §740.9(a)(3)(A) proposes the use ofTMP if the export would otherwise be eligible under
an existing license or the export would be NLR applicable. Clarification is requested to explain
the rationale for TMP usage when a license is already obtained. Also, please explain the need to
use TMP when the export is NLR and does not rise to the control level of being eligible to use an
exception. This appears to be contrary to the EAR Decision Tree found at Supplement No.1 to
Part 732.


(c) §740.11 GOV
Section §740.11(b)(iii)(G) requires the inclusion of a statement on shipping paperwork stating
that the US Government owns the property being exported. This may not always be the case and
is currently not required by the ITAR. Requirement of this statement may make this exception
unusable and result in additional export licenses where currently none are required. Suggest
removing statement requirement; the DCS and EEl references should be sufficient.
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v. Implementation Timeline


Although the transition plan allows for the continued use of existing export authorizations for a
two year period, Hll requests a 180 day window prior to effective date of the export reforms.
Reasons behind this request are outlined below;


• Requirement to make company purchases. As previously identified, Hll utilizes an
automated solution to support its export compliance program. We will be required to
purchase additional software packages or make edits to existing internal software
databases that relate to internal company export controls in order to comply with the
proposed changes. As many within the defense industry utilize the same software
providers, they may not be able to accommodate each company's needs within a shorter
timeframe.


• Requirement to update procedures. Export compliance procedures, work instructions and
applicable forms will need to be reviewed for impact. Some will require editing and
republishing.


• Requirement for extensive training. We also would require the time necessary to train and
educate the various organizations within our company to ensure full compliance with the
Final Rule. Particularly those employees who provide technical expertise to our
compliance program and who support jurisdiction determinations. They will need to be
retrained on how to approach jurisdiction and classification.


• Requirement to review existing jurisdiction classifications. Hll has a database of almost
6,000 line items including parts, components, software and technologies that will need to
be reviewed for impact against the proposed changes to determine if jurisdiction has
indeed moved to the EAR or remains ITAR controlled.


• Requirement to review staffmg levels. Due to the possible doubling of export compliance
workload as a result of the proposed regulatory changes, a review will be needed to
identify if current staffing levels will be able to handle the influx of duties. The hiring of
new personnel will take time to put into effect.


HII, along with many companies, have provided BIS comments for consideration which could
greatly change what has been proposed for the overall export reform initiative. With that being
said, we are unable to predict which recommendations BIS will accept. Therefore, we cannot
effectively plan for the final outcome. It is our assertion that immediate implementation of the
reforms could result in our company not being able to effectively comply in the short term. We
ask for a reasonable time to best accommodate the export reform changes.
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VI. Final Comments


Export control reform is a monumental task focused on shoring up controls surrounding our
nation's most sensitive technologies. We recognize the hard work and attention that BIS has
devoted to this effort; however, the resulting proposed regulatory changes have generated many
questions and concerns about interpretation and application to everyday business. Additional
clarification will be needed and we respectfully request that BIS publish a second draft of the
transition plan for further review and not immediately issue a Final Rule.


We appreciate the opportunity to outline an export scenario which applies to many aerospace and
defense companies. Our interpretation of the proposed changes would lead to double licensing of
our foreign supply chain activity. Any clarification BIS can provide to counter that interpretation
is much appreciated.


The Federal Register Notice Background section identifies that movement to the CCL of items
that do not warrant USML control will result in three enhancements to national security; easing
of foreign supply channels in support of manufacturing u.s. military products was not reflected.
As a manufacturer of U.S. Navy and Coast Guard vessels, we ask that BIS consider export
activity in a foreign supply chain arrangement to be as equally important to our nation's security.
We offer that national security interests would be further served with a streamlined foreign
supply chain accessible to the aerospace and defense industry.


If you have any questions regarding these comments, please contact me at (228) 935-0518 or at
sandra.cross@hii-co.com.


Sincerely,


Sandra R Cross
Corporate Director, International Trade Compliance
Huntington Ingalls Industries, Inc.
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           3
rd


 August 2012 
 
Office of Defense Trade Controls Policy 
US Department of State 
Washington, DC, 20522-0112 
United States of America 
 
Regulatory Policy Division, 
Bureau of Industry and Security 
Room 2099B 
U.S. Department of Commerce, 
Washington, DC 20230 
United States of America 
 
Dear Sir, 


 
RIN 0694–AF65 Regulatory Changes — ECR Transition Guidance 


 
As part of the President's Export Control Reform (ECR) Initiative, on 21


st
 June 2012 in the Federal Register 


(77 Fed. Reg. 37524) and on 25
th
 June 2012 in the US Federal Register (77 Fed. Reg. 37346), the U.S. 


Department of Commerce’s Bureau of Industry & Security, and the U.S. Department of State's Director of 
Defense Trade Controls (State/DDTC), respectively, issued requests seeking public comment on the 
proposed implementation plan for defense articles and defense services that will transition from the 
jurisdiction of the Department of State to the Department of Commerce. The intent of this plan is to provide 
a clear description of Commerce/BIS’s and State/DDTC's proposed policies and procedures for the 
transition of items to the jurisdiction of the Department of Commerce. The revisions to this rule are part of 
the Department of State's retrospective plan under E.O. 13563, completed on August 17, 2011. It was 
requested that any interested parties feed any comments into the US Commerce Department and the US 
State Department on the proposed regulatory changes relating to the Export Control Reform Transition 
Guidance, for their consideration, by Monday 6


th
 August 2012.  


  
This response is provided by the Export Group for Aerospace and Defence (EGAD), on behalf of UK 
Industry. EGAD is a not-for-profit-making special interest industry group focusing exclusively on all aspects 
of export and trade control matters, and is the only dedicated national industrial body in the UK dealing 
exclusively with export control issues. EGAD operates under the joint auspices of the ADS Group Ltd 
(ADS), the British Naval Equipment Association (BNEA), INTELLECT and the Society of Maritime 
Industries (SMI).  
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We have been watching from the UK as the plans have been announced and progressed for the on-going 
overhaul of US export controls, with great interest. We strongly support the plans for the proposed reforms, 
from the viewpoint of UK Industry, and are aware that other Industry trade bodies, in other EU Member 
States (and, we are convinced, even further afield) have equally been watching what has been happening 
in the US with great interest. 
 
EGAD welcomes the opportunity to comment on the proposed ECR Transition Guidance, as well as the fact 
that the US Department of State is so actively seeking to amend the ITAR rules. 
 
We feel from the viewpoint of UK Industry that the broad proposals are to be welcomed, in general; 
however, greater clarity and guidance to assist overseas customers (and US exporters) to continue 
operating efficiently while embracing a new export control regime is essential, in our view. 
 
For all of its many perceived shortcomings, under the existing ITAR system, at least re-exporters know, with 
some level of certainty, where they stand on the US-sourced items that they receive, and what they then 
are allowed to do with them. We fear that the new, post-ECR system offers no equivalent obvious clarity 
which is in any way comparable to this. 
 
In particular, we see major practical difficulties for foreign companies in classifying legacy items, some 
decades old, whether in their immediate inventories, or in the hands of end-users where companies may 
still have responsibilities for repair, support, update and disposal. 
 
Overseas Companies Seeking Control List Classifications 
 
Given the continuing problems which we know that our companies (and, we assume those of other 
developed nations) have consistently and repeatedly experienced to obtain definitive confirmation from US 
exporters about the individual control list classifications of items that they receive under the existing system, 
there is going to be an essential need for the new, even more complex post-ECR US export control system 
to have to feature some kind of legal obligation on the US exporters to have to provide authoritative and 
definitive information to their non-US customers as to the control list classification of the items that they are 
exporting. Indeed, US exporters should not only be required to state the control list category of their export, 
but also, for a reasonable period (say 2 years), the former USML category, in the case of 600-series items. 
  
Without this legal obligation, there will be even greater uncertainty within the minds of the non-US parties 
as to the regulations that would apply for the items that they receive. Such an obligation would not be 
seeking to introduce anything totally revolutionary and new for the US companies concerned, as they 
already have to inform your own US Immigration & Customs Enforcement authorities on the categorisation 
of the goods and technology that they are exporting. 
 
Not all overseas companies have the in-house knowledge and expertise to be able to assess jurisdiction for 
themselves, and assistance to enable them to do so would be invaluable. The risk of legal liability might 
well result in non-US firms seeking to “play safe” and add to the increasingly common commercial trend for 
them to “buy American last”, and seeking alternative sources of supply for what they are seeking, which is 
the complete opposite of what the ECR initiative was intended to achieve. 
 
One possible solution would be: 
  


a. To amend ITAR §123.9.b so it reads  
“These commodities are Category xxxxx commodities. They are authorized by the U.S. Government for 
export only to [country of ultimate destination] for use by [end-user]. They may not be transferred, 
transshipped on a non-continuous voyage, or otherwise be disposed of, to any other country or end-user, 
either in their original form or after being incorporated into other end-items, without the prior written 
approval of the U.S. Department of State.”; and  
 


b. For the Department of Commerce to  
 


 re-affirm the requirement contained in § 758.3 of EAR (please see below); and  
 
§ 758.3 RESPONSIBILITIES OF 
PARTIES TO THE TRANSACTION 
 
In routed export transactions where the foreign principal party in interest assumes responsibility for 
determining and obtaining licensing authority, the U.S. principal party in interest must, upon request, 
provide the foreign principal party in interest and its forwarding or other agent with the correct Export 
Control Classification Number (ECCN), or with sufficient technical information to determine classification.  
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In addition, the U.S. principal party in interest must provide the foreign principal party in interest or the 
foreign principal’s agent any information that it knows will affect the determination of license authority, 
see §758.1(g) of the EAR. 
 


 amend § 758.6 DESTINATION CONTROL STATEMENT, so it reads “These commodities, 
technology or software are ECCN xxxx commodities. They were exported from the United 
States in accordance with the Export Administration Regulations. Diversion contrary to U.S. 
law is prohibited.” 


 
Also, ideally, there would need to be some form of broad-ranging approach adopted by the US 
Government, and what is vitally needed is for the US Government to compile and publish on a public 
domain website a list of items which have been transferred under the ECR initiative from ITAR to the EAR, 
in order to seek to try to alleviate the administrative burden on companies (both US and non-US) which is 
going to be created by the re-categorisation initiative. With a published list, for any of these categories of 
parts transferred to Commerce that have a DTrade-issued DSP5 licence, it may be possible to notify those 
US parties that these parts/categories have now moved to Commerce. At least then the US supplier would 
know which of their foreign parties had received goods subject to the ECR. 
 
600-series items and De Minimis Rule 
 
We believe that there is a need for a clear statement from the US Department of Commerce’s Bureau of 
Industry & Security on how incorporation will work for 600-series items. Overseas contractors need to have 
enough information at their disposal for them to make informed “de minimis” assessments. Any uncertainty 
on this could result in the US Government being on the receiving end of a veritable tsunami of queries from 
organisations, especially at the lower tiers, from around the World, who lack the in-house expertise to be 
able to make such complicated calculations for themselves, and, otherwise would face the herculean task 
of having to categorise for themselves every single US-sourced line item in their stocks, as well as all 
spares that they own.  
 
The issue of legacy spares is one where considerable clarity will be needed. Companies need to 
demonstrate how they have calculated for themselves that they are below the “de minimis” level. We 
therefore propose that the current guidelines, contained in Supplement No.2 to Part 734 – Guidelines for 
DE MINIMIS RULES, be amended so it offers greater clarity on how to go about this, by including practical 
examples, FAQs and more definition of terms such as “fair market price”, for instance. We also feel that 
there is a strong need to address the problem of the requirement for a one time report to BIS in the case of 
a “de minimis” claim involving co-mingled technology (see EAR 734.4(d)(3)). This appears to be quite 
impractical in the case of re-categorised items, and should be dropped, in our view. 
 
Legacy Items  
 
There are many thousands of “legacy” items currently in circulation around the World, involving vast 
numbers of components and technical data (much of which is likely to be co-mingled) which have been 
originally transferred with a relevant licence under the ITAR, which are now going to have to be re-
categorised. For many of these items the USML category may not have been provided, and the supplier 
unable, or unwilling, to provide advice about recategorisation. The scale of this task is enormous and some 
system and process needs to be adopted to assist non-US customers to undertake it, which seeks to 
impose the least possible additional bureaucratic burden both on them and on the US exporters and the US 
Government. Authority for blanket retransfer of, for example, Category VIII(h) items would be helpful. 
 
We suggest, to simplify this assessment, that a list is needed categorising items to be transferred to the 
CCL by USML category. 
 
EAR and “Defense Services” 
 
Clarification is also needed with regard to the provision of a service by a “US Person” to an overseas 
customer where this service relates to EAR technology being incorporated into a military platform, 
unmodified and even sometimes without access to the relevant technical data in relation to the final 
platform. Is this really, strictly speaking, tantamount to the provision of a “Defense Service”, and, thus, 
subject to the ITAR, as some in the US Government appear to imply? Would it make any difference, in the 
above scenario if the “US Person” did have access to the technical data in relation to the final military 
platform? Authoritative clarification on this issue is needed.  
 


...4/ 
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It should be stressed that confirmation of this policy would mean that services provided in support of EAR 
technology would not only be subject to ITAR themselves, but, pursuant to ITAR 124.8(5), could render the 
entire foreign product subject to ITAR, a major deterrent to the ECR objective of encouraging more use of 
US-origin components. 


 
Non-US Companies  
 
Clarification and consistency, especially on definitions, are essential. It is essential for this to be produced, 
as, otherwise, both Industry and the Bureau of Industry and Security could well face a huge additional, but 
nugatory, administrative task, if this is not done right. Overseas companies must be given the tools to assist 
them in verifying the control status of an item in their inventory. 
 
We applaud the State Department’s commitment to the proposed control reforms and hope that the above 
comments may assist the US State Department in its endeavours on this. We strongly believe, however, 
that without considered support and guidance, some of what is being proposed may be running counter to 
the fundamental aims and aspirations behind the ECR initiative. 
   
 
  
  


 
Brinley Salzmann - Secretary, EGAD 
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4333 Brooklyn Ave NE, Box 359472, Seattle, WA  98195/Telephone (206) 543-4043/FAX (206) 685-1732 


 
 
Regulatory Policy Division          August 6, 2012 
Bureau of Industry and Security (BIS) 
Room 2705 
U.S. Department of Commerce 
Washington, D.C.  20230 
 
Re:  0694‐AF65 
 
Thank you for the opportunity to comment on the proposed changes that create 
the“600” series and changes to the exceptions found in Part 740 of the Export 
Administration Regulations. 
 
In particular, we would like to address the definition of “bona fide and full‐time regular 
foreign national employee” as that term is proposed for use under the TSU exception: 
 
“TSU authorization for the release of software and technology in the United States by 
U.S. universities to their bona fide and full‐time regular foreign national employees and 
other foreign nationals to correspond with a similar authorization in § 125.4(b)(10) of 
the ITAR and an authorization at § 125.4(b)(4) of the ITAR for copies of technology 
previously authorized for export to same recipient.” 
 
In order to release software or technology to an individual with this defined status 
would ensure that the software and technology not otherwise falling under the 
fundamental research exclusion could possibly still be provided to employees under this 
TSU exception.  However, for this new language to be effective and carry out the intent 
of the exception, which is to mimic the broader “exemption” under ITAR, a definition or 
additional guidance of “bona fide and full‐time regular foreign national employee” is 
needed. 
 
At most Universities, an employee will include faculty, professional staff or classified 
staff, and can include students.  On sponsored research projects, the individuals named 
and listed can be a variety of these individuals that may or may not need access to the 
software or technology otherwise restricted but allowed access under the TSU 
exception. 
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Categories of employees at the University of Washington include: 


 Faculty (as that is defined per the University faculty code) 


 Medical residents 


 Graduate Student appointments 


 Postdocs 


 Classified staff 


 Professional staff 


 Hourly employees 


 Predoc trainees 
 
Employee status is differentiated from effort level.   Some individuals on research 
projects may very well be anywhere from .5 FTE (full‐time equivalent) up to 1 full FTE.  
However, FTE is not necessarily an indication of whether the TSU exception should 
apply.  It may very well be that the lead Principal Investigator on a sponsored project 
including export controlled technology is at less than 1 FTE. 
 
The University of Washington would like to see emphasis placed on the discretion of the 
employer’s employment policies to determine the status of a “bona fide full‐time 
regular employee”;  that full‐time can mean less than the equivalent 40 hours per week;   
recognition that such employee may include graduate students;  and recognition that in 
some cases a research project in which software/technology sharing for purposes of 
discovery may involve individuals on a J‐1 VISA who are serving in a research capacity 
(and named on a research proposal) and that this TSU language could be applicable in 
those cases. 
 
We appreciate the opportunity to comment and the efforts put forth with the Export 
Control Reform Initiative. 
 
Sincerely, 
 
 
Carol Rhodes 
Interim Director 
Office of Sponsored Programs 
University of Washington 
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06 August 2012 
Ms. Hillary Hess 
Regulatory Policy Division 
Bureau of Industry and Security, Room 2099B 
U.S. Department of Commerce  
14th and Pennsylvania Ave., NW 
Washington, DC 20230 
 
Subject: RIN 0694-AF65, Proposed Revisions to the Export Administration Regulations: 


Implementation of Export Control Reform; Revisions to License Exceptions After 
Retrospective Regulatory Review 


 
Dear Ms. Hess: 
 
Alliant Techsystems Inc. (ATK) appreciates the opportunity to comment on the subject proposed rule to 
provide insight and guidance on the transition of USML controlled commodities to the CCL and make 
corresponding revisions to license exceptions. ATK appreciates the longer validity period for BIS issued 
licenses and the ability to request a longer period under certain circumstances and with justification. 
ATK also appreciates standardization of the de minimis threshold for all CCL items at 25%, with a 0% 
to certain destinations. ATK, however, provides the following comments for areas of further refinement 
based on our review of the proposed rule. 
 
• Implementation Period 


Given the efforts necessary for implementation, ATK requests the Bureau allow at least 180 days 
from the date of publication of each category until the effective date of the transition. 


 
• Note 2 to paragraph (c) of §740.20 


Clarification is requested for the requirement of a previous approval for the “purchaser, intermediate 
consignee, ultimate consignee, and end user.” 


o Does the requirement of “previously been approved on a license issued by BIS or the 
[DDTC]” apply to the United Stated Government or a person in the United States? AIA 
recommends the note be amended to exclude the United States Government and persons in 
the United States. 


o Does the “previous approval” requirement apply to the commodity and party being 
contemplated for STA exception use? Or if a previous approval was obtained for commodity 
1 to end user A, can commodity 2 be exported to end user A (assuming the transaction meets 
all the other requirements of the exception)? 


o How is industry to proceed if a purchaser, intermediate consignee, ultimate consignee, or end 
user previously approved on a license changes names? Is an approval identifying the new 
name necessary prior to use of the STA exception? 


  







 
 
 
 


o What if the purchaser, intermediate consignee, ultimate consignee, or end user previously 
approved on a license has multiple operating locations within the same country? Is a separate 
authorization necessary for each physical location prior to use of the STA exception? 


o What if the purchaser, intermediate consignee, ultimate consignee, or end user previously 
approved on a license moves locations? Is an authorization necessary citing the new physical 
location prior to use of the STA exception? 


o Does a license stating the purpose as end use by the Government of X, although the 
Government end user is not a signatory to an ITAR Part 124 agreement, meet the 
requirement of “previously been approved on a license”? 


 
• §740.20(d)(2)(vi) 


The paragraph requires the consignee to agree to “permit an end-use check;” however, to use the 
STA exception, the ultimate end use must be “a government of a country listed in §740.20(c)(1), the 
United States Government, or a person in the United States.” How can a consignee be expected to 
agree to such an inspection of end use given whom the end users must be to qualify for exception 
use? 


 
• License Processing 


The proposed rule fails to address the discrepancy between the published processing times of the 
DDTC and the BIS. How will BIS enhance license processing to reduce the license cycle times? 
 


• General Order No. 5  
During the transition period, can exporters apply for BIS licenses for the same activities authorized 
by a DDTC authorization and return the DDTC authorization upon approval of the BIS license to 
allow for a smoother transition? 
 


• Commodity Jurisdiction and Classifications 
ATK recommends the Bureau confirms that commodities subjected to the Commodity Jurisdiction 
process, resulting in an EAR determination and subsequent ECCN assigned by the BIS would not be 
moved to the “600 series” as a result of the transition. Rather those commodities will continue to 
exist in the categories previously assigned by the Bureau. If the Bureau insists on moving those 
commodities to the “600 series,” then the Bureau should identify those commodities and so inform 
the party that submitted the classification request of the reassignment to the “600 series.” 


 
• Possible Violations Involving Transitioned Items 


Persons are “strongly encouraged to consult with DDTC or BIS as appropriate” when a possible 
violation is identified. ATK requests clarification and examples of situations where a person should 
contact the DDTC versus the BIS, if a possible violation is identified involving transitioned items. 


 
• §743.5 – Congressional Notification 


ATK encourages the Bureau to consider removal of the Congressional Notification requirements 
under the proposed section. The Export Administration Regulations do not contain a Congressional 
Notification requirement, self imposing the requirement will further delay licenses and exports, 
contrary to the intent of the Export Control Reform. Additionally, proposed paragraph (d) requires a 
signed contract, another burden not currently required under the Export Administration Regulations. 


 
 
 
 







 
 
 
 


• SNAP-R 
Although not addressed in the Bureau’s proposed transition rule, ATK feels this matter warrants 
consideration and attention. Based on public comments made by Bureau staff, the Bureau has no 
intentions of allowing for electronic interfacing between SNAP-R and third party systems. Currently, 
DTRADE allows for third party interfacing, offering ATK the ability to generate applications in an 
internal electronic environment and then through batch uploading, submit applications to and track 
status through DTRADE. This internal system facilitates the requesting, processing, generating, 
submitting, tracking status and post approval implementation and compliance. 
 
Not allowing for third party interfacing with SNAP-R will add significant time, burden and waste to 
ATK’s internal processes. ATK requests reconsideration and revision of the Bureau’s position on 
this matter. Additionally, the Bureau should delay the issuance and effective date of this final rule 
and the publication of any “600 series” items until SNAP-R allows for third party interfacing. 
 


• Amending Licenses 
22CFR123.25 and 124.1(d) allow for the amending of ITAR licenses and agreements, respectively. 
Allowable amendments under 22CFR123.25 are typically processed and approved by the DDTC in a 
matter of days, and amendments under 124.1(d) are effective before submission to the DDTC. 
Currently, the Bureau does not have a comparable process or method for such amendments and did 
not offer such as a part of the proposed rule. ATK requests the Bureau implement a license 
amendment capability that mirrors those available under the ITAR. 


 
• Distribution Agreements (DAs) 


Currently DDTC approved DAs allow for a foreign entity to warehouse and sell products within an 
established territory – specific end users are not required to be identified in the DAs. Currently, the 
Bureau does not have a comparable licensing mechanism and did not offer such as part of the 
proposed rule. ATK requests the Bureau implement such a warehouse and distribution capability that 
is similar to that available under the ITAR. 
 


Since all the Categories have yet to be published in draft form, it is difficult to fully assess the impact of 
the transition rule on ATK’s commodities. Regardless, ATK again thanks the Bureau for the opportunity 
to comment on the proposed rule and applauds the Bureau’s continued efforts on Export Control 
Reform. 
 
 
Sincerely, 
 


 
 
Robert Schuettler 
Director, Corporate Export Licensing 
Alliant Techsystems Inc. 
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August 6, 2012 
 
 
Regulatory Policy Division 
Office of Exporter Services 
Bureau of Industry and Security 
U.S. Department of Commerce 
Room 2099B 
Washington, DC 20230   
 
 
RE:  RIN 0694‐AF65 (Revisions to License Exceptions After Retrospective Regulatory Review) 
 
 
To Whom It May Concern: 
 
I am writing on behalf of the Association of University Export Control Officers (AUECO), a group of senior 
export practitioners at twenty‐five accredited institutions of higher learning in the United States.  
AUECO members monitor proposed changes in laws and regulations affecting academic activities and 
advocate for policies and procedures that advance effective university compliance with applicable U.S. 
export controls and trade sanction regulations. 
 
AUECO is specifically interested in contributing to the export reform effort in order to ensure that the 
resulting regulations do not have an adverse impact on academic pursuits.  As a result, AUECO is 
providing the following comments with respect to the U.S. Department of Commerce’s proposed 
revisions to license exceptions in the Export Administration Regulations1 (EAR). 
 
AUECO appreciates the proposed revisions to the license exception found in 15 C.F.R. 740.13 
(Technology and Software Unrestricted (TSU)) which would broaden this license exception and make it 
consistent with an exemption found in the International Traffic in Arms Regulations2 (ITAR).   As AUECO 
has noted in previous comment letters, transferring items and technologies from the United States 
Munitions List (USML) to the Commerce Control List (CCL) without ensuring that consistent license 
exceptions/exemptions are in place would inadvertently result in more restrictive regulation under the 
EAR than it currently is under the ITAR.  We applaud BIS for recognizing the importance of this issue, and 
for taking steps to address this concern before transferring items from the USML to the CCL.  In order to 
create greater clarity and uniform interpretation and application of this proposed revision, AUECO is 
providing comments and recommendations below. 
 
Additionally, while the proposed revisions to license exception TSU are appreciated, there are other 
license exemptions in the ITAR that will also need to be carried over to the EAR.  AUECO appreciates the 
fact that BIS is welcoming comments on the differences between license exceptions under the EAR and 
ITAR, and is including comments on other important license exemptions for universities.  
 


                                                            
1 15 C.F.R. 730-774. 
2 22 C.F.R. 120-130.   
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22 C.F.R. 125.4(b) 10 and Proposed Revisions to 740.13 (TSU)  
 
It is encouraging to see the proposed revisions to 740.13 that would allow for transfers of technology 
that is subject to the EAR by U.S. universities to their employees.  It appears that the proposed changes 
are intended to mirror the provisions of 125.4(b)(10) of the ITAR. 
 
For years the text of 22 C.F.R. 125.4(b)(10) has created some concern for university because certain key 
terms are undefined.  Clarification from DDTC has been obtained in some instances, and AUECO 
respectfully suggests that instead of mirroring the specific text of 125.4(b)(10), BIS instead should 
instead use language consistent with the interpretive guidance from DDTC.  AUECO also recommends 
that BIS remove extraneous language so that the new rule is as clear and concise as possible.   With 
these points in mind, AUECO is providing the following redlines and comments on the proposed 
revision: 


 
(f) Release of technology and source code in the U.S. by U.S. universities to their full time 
employees. 
 
Recommendation:  Since the terms “bona fide” and “regular” are not defined and do not appear 
to provide any additional clarity to the rule, AUECO advises striking this language.  This change 
would be consistent with informal guidance that DDTC has provided in the past. 
 
(1) Scope. This paragraph authorizes the release in the United States of ‘‘technology’’ and 
source code that is subject to the EAR by U.S. universities to foreign persons who are their full 
time employees.  
(2) Eligible ‘‘technology’’ and source code. Any ‘‘technology’’ or source code that is subject to 
the EAR may be released, except for ‘‘technology’’ or source code that is subject to a missile 
technology or EI reason for control or otherwise restricted from the use of license exceptions 
under §740.2 of the EAR. 
(3) Eligible foreign nationals (i.e., full time employees of U.S. universities) 
(i) The employee’s residence throughout the period of employment is in the U.S.; 
 
Recommendation:  The phrase “permanent abode throughout the period of employment” is 
confusing and contradictory to visa requirements.  Previous guidance from DDTC has stated that 
the term “residence” should be used in place of “permanent abode” when evaluating the 
eligibility of a given employee3.  AUECO requests that BIS adopt language that is consistent with 
visa eligibility requirements to avoid confusion within the regulated community, in this case U.S. 
universities. 
 
(ii) The employee is not a national of a country subject to a U.S. arms embargo (see § 
740.2(a)(12)); and 
(iii) The university informs the individual in writing that the ‘‘technology’’ or source code may 
not be transferred to other foreign persons without prior U.S. Government authorization. 
 
Recommendation:  AUECO understands that there is some concern regarding the use of 
technology provided under this proposed revision once the individual’s employment at the 


                                                            
3 For additional information on this guidance please contact Gretta Rowold at the University of Oklahoma’s Office 
of Export Controls at (405) 325-5052. 







3 
 


university ends.  AUECO suggests that (iii) be amended to add “and that this obligation survives 
the individual’s employment at the university” at the end of the paragraph to address this 
concern. 
 
(4) Exclusions. (i) No ‘‘technology’’ or source code may be released to a foreign national for 
purposes of establishing or producing items subject to the EAR; 
 
Recommendation:  The phrase “establishing or producing items” is not uniquely defined in the 
EAR, nor is it apparent what this language is intended to exclude.  AUECO recommends striking 
subparagraph (i) in its entirety, or in the alternative clarifying that the invention or creation of a 
dual use item in a university setting for research purposes is not intended to be captured by this 
provision. 
 
(ii) No ‘‘technology’’ or source code may be released to a foreign person subject to a part 744 
end‐use or end‐user control or where the release would otherwise be inconsistent with part 
744; and 
(iii) No ‘‘technology’’ or source code controlled for ‘‘EI’’ (encryption) or ‘‘MT’’ (Missile 
Technology) reasons may be released under this paragraph (f). 
 
Comment:  AUECO recognizes that there may be statutory provisions that limit BIS’s ability to 
change the scope of license exceptions. However, AUECO would note that exclusion of EI and MT 
technology and source code from this license exception represents a more restrictive licensing 
burden for universities than the current requirements under the ITAR.  AUECO strongly 
encourages BIS to consider striking this provision in its entirety in order to prevent the increased 
licensing burden on universities that will result from this considerable limitation.  Alternatively, 
AUECO encourages BIS to consider incorporating an expedited review process for individual 
validated licenses for EI and MT technologies and source code released to university employees. 


 
Additional License Exemptions for Universities 
 
AUECO appreciates BIS’s continued assertion that the transfer of items and technologies from the USML 
to the CCL should not create a more restrictive regulatory burden for exporters.  As noted in previous 
comment letters there are multiple provisions in the ITAR that are essential to university‐based 
research.  These include 22 C.F.R. 123.16, 22 C.F.R. 124.4 (b)(7), and 22 C.F.R. 125.4 (b)(9).  However, we 
understand that transition of those license exceptions will not be appropriate unless Congress enacts 
legislation repealing or amending the Strom Thurmond National Defense Act which currently mandates 
that all satellite technology be controlled as defense articles under the ITAR.   
 
AUECO recognizes that BIS may be planning to address these exemptions in future proposed changes.  
However, we would like to emphasize that without having similar provisions in the EAR, any transfer of 
USML items to the CCL will create more onerous regulations than those that currently exist in the ITAR. 
 
Closing 
   
In conclusion, AUECO fully supports the export reform initiative, and particularly the effort to create 
positive lists and “bright lines” for controlled items.  We applaud BIS’s recognition that “[r]egulatory 
changes that have the unintended result of being more onerous than current requirements are not 
beneficial for U.S. national security or economic interests, and will not further the stated objectives of 
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comprehensive Export Control Reform.”  To that end, AUECO appreciates consideration of the 
comments above.   
 
We thank the Department of Commerce for the opportunity to comment on these proposed revisions to 
license exceptions in the EAR.  AUECO looks forward to continuing to work with BIS on future proposed 
changes that involve university interests.   
 
Sincerely,  


 
Kelly Hochstetler 
Chair 
 
auecogroup@gmail.com 
http://aueco.org/ 
 








Please disregard the Congressional Notification Section of this version and see new attachment. 







 
 


 


2111 Wilson Boulevard, Suite 400 
Arlington, Virginia 22201-3061 
Tel:  (703) 522-1820  •  Fax:  (703) 522-1885 
Web page:  http://www.ndia.org 
 


“Publishers of National Defense Magazine” 
 


The Voice of the Industrial Base 


August 6, 2012 
 
Mr. Timothy Mooney 
Regulatory Policy Division 
Bureau of Industry and Security 
Room 2705 
U.S. Department of Commerce  
Washington, D.C.  20230 
 
Subject:  Response to Proposed Revisions to the Export Administration Regulations: Implementation of 
Export control Reform; Revisions to License Exceptions After Retrospective Regulatory Review, 77 FR 
37524, RIN 0694-AF65 
 
Dear Mr. Mooney, 


 
The National Defense Industrial Association (NDIA), which includes over 1,753 corporate members and 
approximately 85,360 individual members of whom 24,423 are military members/government employees, 
appreciates the opportunity to comment on proposed rule outlining the plan to transition items from the US 
Munitions List to the Commerce Control List.  NDIA appreciates the effort by the Administration to address this 
issue and its recognition that there are very practical issues that must be addressed in order for the export control 
reform effort to work in a 21st century international economy.  Industry recognizes that additional effort will be 
required on the part of the U.S. Government, the responsible agencies, the Congress, and industry to accomplish this 
transition.  But, we welcome that additional effort.  We strongly believe that the transition is needed, and that 
correctly done it will both strengthen U.S. export controls and enforcement while enabling U.S. firms to be more 
competitive in the critical international market.   We commend the Administration’s efforts on export control reform 
and agree with the overall proposed structure for a smooth and seamless transition.  However, we do have concerns 
with some aspects of the proposed rule.  NDIA believes certain requirements should be reconsidered and that some 
additional clarification is required in other areas to ensure these concepts are practical once reform is finalized. 
 


Congressional Notification Requirements:   There is no statutory basis for applying the Congressional 
Notification requirements of the Arms Export Control Act to items controlled under the jurisdiction of the Export 
Administration Act (as currently authorized by the International Emergency Economic Powers Act).   These items 
will have been transferred from the USML to the CCL precisely because the Administration has determined, and the 
Congress will be consulted and notified of this determination under Section 38(f) of the AECA, that these items no 
longer require control under the AECA, as clearly stated in Section 38(f) of the act. NDIA recognizes and 
acknowledges the legal discretion though of the Department of Commerce to craft regulatory language to implement 
such a requirement in the interests of national security.  We strongly urge the Department to delete this proposed 
requirement.    
 
Although we do urge the Department to delete this requirement, should the Department of Commerce move forward 
with the implementation of this notification requirement, we recommend consideration of the following amendment 
to the proposed language.  Because the proposed rule's language on this subject matches the parallel provision in the 
ITAR, the dollar value thresholds for triggering Congressional Notification should not be based on the overall 
contract value.  Instead, the dollar value thresholds should be based on the license application value under which the 
EAR-controlled exports would occur. 
 
Entry Into Force:   We strongly urge the Department to ensure the effective date for a final version of this rule is at 
least 120 days from its publication.  There will be a level of effort in preparing for implementation of this rule that 
will include product jurisdiction and classification review and training prior to implementation.  Most other actions 
associated with it should be able to be accomplished during the proposed 2-year transition period.  But, the training 







 
 Page 2 
 


and initial jurisdiction and classification will have to be done prior to implementation.  A four-month lead time to 
accomplish such actions will still require a not insignificant level of effort.  But, completing these actions within this 
window should be achievable.  So, we recommend 120 days as an absolute minimum. 
 
License Exception TMP:  We believe the proposed changes to the Temporary Export exception will create an 
undue burden to employers by introducing additional logging requirements for data previously authorized to the 
traveling user, if the user is a non-US person. In order for a non-US person to have access to the data at issue, BIS 
would have granted a deemed export license or authorized its use under another license exception in the first place. 
It would be onerous to impose additional requirements for data that has already been licensed just because its non-
US user is traveling. If the concern driving this paragraph is due to potential unauthorized transfers, BIS should rest 
assured that companies currently invest on encryption software and other data loss prevention tools to ensure their 
proprietary information stored on employees’ devices is protected. Therefore, a requirement to demonstrate the need 
to travel with each piece of technology stored on the device is not only impractical, but creates non-compliance risk, 
even if such requirement is only for non-US persons. We recommend this paragraph be deleted. 
 
600-Series Unique Destination Control Statement:  We are concerned that the proposed new destination control 
statement specific for 600-items will add confusion to company export control efforts while not achieving the 
apparent goal of the proposal, to raise awareness of the restrictions on reexport of 600-series items.  We believe that 
it is appropriate to impose a requirement that the exporter notify the recipient in writing of the items that are subject 
to the 600 series and the associated limitations on reexport of those items as a condition for using a license exception 
for any item under the 600-series.  A written notification requirement will achieve the awareness goal desired 
without forcing exporters to reprogram shipping systems for a custom destination control statement applicable to 
only certain items.  This approach would also ensure the use of a single destination control statement.  Something 
that would greatly reduce confusion as well as manpower needed to process multiple and varied control statements.  
 
With the exception of the above comments, the proposed rule is fairly positive.  We enthusiastically support the 
export control reform initiative and are excited to see it draw to a successful conclusion.   
 
 
Sincerely, 


 
LtGen Lawrence P. Farrell, Jr., USAF (Ret) 
President and CEO 
National Defense Industrial Association 
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 Reference: RIN 0694-AF65 [Docket No. 120501427-2427-01] 
   Proposed Rule 
 


Subject: Revisions to the Export Administration Regulations (EAR): 
Implementation of Export Control Reform; Revisions to License 
Exceptions After Retrospective Regulatory Review 


 
 
Dear Mrs. Hess, 
 
Rolls-Royce North America Holdings Inc. (Rolls-Royce) is pleased to respond to the June 21, 
2012 Federal Register Notice requesting comments on the proposed revisions to the EAR to 
cover the Export Control Reform and Revisions to License Exceptions.  Rolls-Royce commends 
the Administration’s efforts on export control reform and agrees with the overall proposed 
structure for a smooth and seamless transition. However, Rolls-Royce believes that additional 
clarification is required to ensure these concepts are practical once proposed control list reforms 
are finalized.  
 
Rolls-Royce has reviewed the proposed changes, and has the following comments. 
 


Rolls-Royce does not support the proposed Congressional Notification requirement for USML 
items approved for transfer to the “600 series.”  As a threshold matter, the Export Administration 
Act, as currently authorized by the International Emergency Economic Powers Act, does not 
specifically authorize the Congressional Notification requirements, as proposed.  


Congressional Notification Requirements:  


 
That stated, we acknowledge the discretion of the Department of Commerce to craft regulatory 
language to implement such a requirement in the interests of national security, should it choose 
to do so.  Given the fact that the Administration’s review and proposed transfer of certain items 


 







from the USML to the CCL, with the concurrence of Congress under the AECA’s 38(f) 
provision, is predicated on the premise that these items are not of critical importance to U.S. 
national security, we strongly urge removing the proposed  Congressional notification 
requirement. 
 
Should the Department of Commerce move forward with the implementation of any notification 
requirement, we recommend two critical changes.   
 
First, the Department should clarify that the requirement is triggered solely by the license value 
and not the total contract value (which will likely include ITAR items as well as the EAR-
controlled exports at issue).   
 
Second, the notification requirement should be limited solely to circumstances in which the 
export of the overall platform has not previously been notified to Congress and is not subject to a 
concurrent notification requirement in a parallel ITAR application.  In most circumstances, any 
transaction that involves a significant volume of CML-controlled item will be tied to a prior or 
concurrent platform delivery that will be subject to ITAR licensing and Congressional 
Notification.  It should not be necessary to provide duplicate notifications related to a platform, 
regardless of whether the CML items are delivered at the same time as the ITAR-controlled end-
item or in a subsequent supply of spare or replacement parts.  Congressional stakeholders will 
have had the ability to evaluate any such transactions. 
 
From a practical standpoint, duplicate notifications will result in significant transaction delay and 
cost to both industry and government, without increasing transparency regarding defense trade 
for Congressional stakeholders.  From a competitive standpoint it will disadvantage U.S. 
companies in the global market. 
 
Rationale:
A single contract could include the sale of one or more complete items, as well as additional 
items for shipping, storage, testing, or other purposes.  In such situations, the relevant ITAR 
application will normally require Congressional Notification, due to the high dollar value of the 
contract.  Companion EAR license applications for parts and components would be related to the 
same contract.  Therefore, EAR applications could inadvertently be subject to identical 
Congressional Notification requirements.  This double-notification requirement would be an 
unnecessary regulatory burden for both government and industry.  


   


 
We recommend removal of the Congressional Notification language in the BIS proposed rule, or 
alternatively the provision be amended so as to (1) base the notification requirement on the dollar 
threshold of the license application, rather than the contract value and (2) expressly exempt from 
the notification requirement any transaction that relates to a platform/end user that has already 
been subject to a prior notification.  In this manner, parts and components subject to the EAR 
would not be inadvertently captured.   Should the Department of Commerce move forward with 
the implementation of any notification requirement, we ask that you take into account the two 
critical changes outlined above. 
 
 







Rolls-Royce has significant concerns about the new procedures, as proposed in this rule and the 
separate proposed rule establishing a jurisdictional methodology based on a concept of 
“Specially Designed”, which will create dual-licensing and compliance requirements for a single 
defense sale.  While the proposed rule seeks to ensure that existing ITAR license exemptions are 
not eliminated when moving an item to the CML, it does not address the fundamental problem 
with requiring multiple licenses and item jurisdiction determinations for a single defense 
transaction.    


Dual Licensing/Compliance Requirements for Defense Sales: 


 
The proposed State and Commerce rules should authorize the use of comprehensive ITAR 
licenses (e.g., DSP-5, DSP-73, etc.) for the exports of CML or CCL items that are parts and 
components of ITAR defense articles (i.e., end-items and systems), in lieu of obtaining 
additional authorization(s) from the Department of Commerce, if these parts and components are 
included as part of a USML-controlled defense article.  This would be in keeping with current 
industry export licensing practices and would eliminate the burden on the USG and industry 
associated with redundant licensing and compliance requirements without adversely affecting 
national security interests.  This approach would also be in keeping with the original intent of 
Export Control Reform – to create one list, licensed by one agency.  Where it is possible, the 
U.S. Government should seek to implement that objective, not create multiple new license 
requirements and compliance burdens for U.S. defense trade to our allies and partners abroad.    
 
Rationale
If implemented in its current form, a U.S. company that is seeking to sell USML Category VIII 
military aircraft to a foreign government, including some assembly abroad, would need 
authorization from the Department of State.  That sale and assembly, however, could include 
thousands of parts and components that would be controlled separately under the CML.  
Although control on the CML might expedite future sales of parts and components to this 
approved program, the initial transaction that currently requires only a single authorization from 
the Department of State would now require multiple licenses from two agencies.  This will not 
make U.S. defense licensing more efficient.   


:   


 
Moreover, this dual licensing framework would require a company to parse out potentially 
thousands of small parts and components for individual listing on a Commerce license.  Each one 
of these items would need to be individually evaluated to determine whether it is a CCL, CML or 
USML item; increasing the complexity of the existing licensing requirements.  Under current 
USML process, these parts and components are authorized for export as general categories of 
items (e.g., “Category VIII(h) parts and components of the hydraulic/mechanical/electrical 
system.”).   
 
A possible alternate approach would be for BIS to create a license exception or other 
authorization to allow CCL-controlled items to be exported without an EAR license if they are 
part of the same transaction as ITAR-authorized exports.  While in some circumstances, license 
exception STA may be available for such exports, there will be CML-controlled items that relate 
to ITAR-controlled end items for export to non-STA countries as well.  Some mechanism should 
be available to export the CCL-controlled items without duplicate approval since the US 







Government’s national security and foreign policy judgment about the overall transaction will 
have already been made in conjunction with the ITAR license application. 
 
A new dual-licensing regime would impose very significant additional compliance burdens and 
costs on international defense and aerospace trade under both the Foreign Military Sales (FMS) 
and direct commercial sales (DCS).  The proposed rule does provide a note that states: “The 
export of items subject to the EAR that are sold, leased, or loaned by the Department of Defense 
to a foreign country or international organization must be made in accordance with the FMS 
Program carried out under the Arms Export Control Act.”  If the intent of this note is to ensure 
that the authorization for FMS cases will include authorization for both USML and CML items, 
then that should be articulated clearly and explicitly in both the Department of Commerce and 
Department of State proposed rules.  However, even if that is the intent, this exemption would 
not apply to Department of State authorizations for DCS.   
 
During the list review process, the Departments of Commerce and State considered the creation 
of a license exception that would authorize CML items accompanying an ITAR-licensed export.  
Rolls-Royce would also support this approach as a solution, if it was effectively crafted to 
address the duplicate license requirements and additional compliance burdens discussed above.   
 


Validity for licenses of temporary import/export and export/import (i.e., DSP-61 and DSP-73) 
should extend until they either expire or are returned by the applicant holder.    


Temporary Exports in Support of Defense Sales/Programs: 


 


The proposed two-year expiration would have an adverse impact on many previously approved 
programs and sustainability efforts.  The administrative burden – and potential production 
delays/cost increases – with reviewing hundreds of temporary licenses to assess the jurisdictional 
status of individual parts and components or production/test equipment would likely would far 
outweigh any perceived benefits of obtaining new licenses.   


Rationale: 


 


Reexport and retransfer of USML hardware is also a concern for our members.  Licenses, 
agreements and other authorizations issued by the Department of State prior to the effective date 
of the transition regulation that authorize the reexport or retransfer of items (and related technical 
data) transitioning to the CML should be “grandfathered” without expiration.       


Reexport/Retransfer: 


  


Foreign recipients of US origin hardware may not be in a position to correctly classify post-
transition reexports or retransfers of hardware and technical data originally received as USML-
controlled.  For example, a foreign party that purchases a defense article, authorized for export 
under a DSP-5 license “in furtherance of” an agreement, which permitted reexport authority to a 
third party, may not understand that the retransfer authorization is no longer valid, if the 
hardware moves to the CML.  Under Technical Assistance and Manufacturing License 
Agreements, the Department of State has authorized the sublicensing and reexport/retransfer of 
literally millions of items and related technical data to many thousands of foreign persons.  
Accordingly, the retransfer after the effective date of the items moving to the CML would 


Rationale: 







potentially be a violation for which the original US exporter is accountable, in accordance with 
127.1(c).  Finally, if the USG has already conducted a comprehensive review and issued an 
authorization for such reexport or retransfer, it should not be required to repeat the process.    
 


The effective date for a final version of this rule should be of at least 180 days from its 
publication.   


Entry Into Force:  


 
Rationale:
The proposed rule would require companies to undergo multiple implementation changes (e.g. 
classification changes, marking requirements, tool updates, training, and licensing) that require 
time, thought and substantial resources.  A delayed effective date for this rule is fully consistent 
with the approach that has been taken, for example, by the Bureau of the Census in rules that 
have a wide impact across the exporting community with the processing of hardware shipments 
through U.S. government interfaces, such as AES.   Without sufficient time to implement the 
complicated and resource-intensive requirements of the proposed rules, U.S. companies will be 
unable to comply and the chances for inadvertent compliance issues increases.     


  


 
 


SPECIFIC COMMENTS 


 


 
Part 734: 


1. “De Minimis” Content:


 


 While Rolls-Royce understands the Administration’s rationale 
for having a no de minimis level for items destined to a country subject to a US arms 
embargo, Rolls-Royce believes BIS is making an assumption as to when companies 
conduct de minimis calculations.  Based on Rolls-Royce’s experience, foreign exporters 
DO NOT conduct de minimis calculations at the point of export, but at the development 
stage. At this stage, the foreign manufacturer is not necessarily aware where their 
customers are going to be located and therefore, most likely will use the most stringent 
de minimis level. If BIS implements a zero de minimis rule for “600 series” items, there 
is the risk for foreign manufacturers to implement “CML/EAR-free” practices.  Rolls-
Royce believes that BIS should eliminate this exclusion for “600 series” items destined 
to a country subject to an arms embargo and consider substituting the current 10% de 
minimis level applicable to Country Group E.  


 
Part 736: 


1. General Prohibition Three (Direct Product Rule): Rolls-Royce does not understand the 
rationale behind some of the modifications proposed to General Prohibition 3. If the 
controls driving the “600-series” are national security (NS) and regional stability (RS), 
then why is BIS expanding the country scope for the direct product of “600-series” items 
to include countries of concern due to nuclear proliferation or missile technology 
reasons? Rolls-Royce recommends the removal of country groups D:3 and D:4 from the 
country scope proposed for General Prohibition 3.  







 
2. Supp.1 to Part 736:


 


 Rolls-Royce encourages BIS to include in proposed General Order 5 
guidance on how exporters should complete shipping documentation. Furthermore, 
ROLLS-ROYCE recommends that for items exported under a grandfathered license, the 
exporter be allowed to reference either the old USML code or the new ECCN.  Given the 
varying needs of US exporters through the transition period, there will be times that a 
single company will want to ship the same part under an old USML code/license and also 
ship under the new ECCN.  Giving exporters the maximum flexibility on this issue will 
greatly ease the cost and compliance burden associated with the transition. 


 
Part 740: 


1. Introduction of the term Major Defense Equipment:


 


 15 CFR 740.2 introduces the ITAR-
term major defense equipment, but does not define it in Part 772. Rolls-Royce 
recommends adding quotation marks to the term and including the definition in Part 772. 


2. License Exception TMP:


 


 Rolls-Royce likes the proposed structure for license exception 
TMP. However, Rolls-Royce seeks clarification for the following paragraphs: 


a. In paragraph (a), BIS uses the phrase “order to acquire the item”, but does not 
provide a definition or an example to what this means. Rolls-Royce seeks 
clarification on this term. Would a purchase order be considered an example of an 
“order to acquire the item”? 
 


b. In subparagraph (a)(1), BIS creates an exclusion for destinations in E:2, Sudan, or 
Syria. Rolls-Royce believes this should be replaced with country group E:1, as it 
is the way exclusions of this type are typically referenced in the EAR. 


 
c. For subparagraph (a)(3), Rolls-Royce seeks clarification that the term “their 


employees” in the following sentence “only US persons or their employees 
traveling or on temporary assignment abroad may export, reexport, transfer (in-
country) or receive technology under the provisions of this paragraph (a)(3), not 
only includes all employees located at US locations of a company organized 
under the laws of the United States (US company), but also includes all 
employees located at foreign branches of a US company. 


  
d. Paragraph (a)(3)(B) creates an undue burden to employers by introducing 


additional logging requirements for data previously authorized to the traveling 
user, if the user is a non-US person. In order for a non-US person to have access 
to the data at issue, BIS would have granted a deemed export license or 
authorized its use under another license exception in the first place. It would be 
onerous to impose additional requirements for data that has already been licensed 
just because its non-US user is traveling. If the concern driving this paragraph is 
due to potential unauthorized transfers, BIS should rest assured that companies 
currently invest on encryption software and other data loss prevention tools to 
ensure their proprietary information stored on employees’ devices is protected. 







Therefore, a requirement to demonstrate the need to travel with each piece of 
technology stored on the device is not only impractical, but creates non-
compliance risk, even if such requirement is only for non-US persons. Rolls-
Royce urges BIS to remove this paragraph.  


 
e. For paragraph (a)(10),  Rolls-Royce recommends the addition of the term 


“materials”.  
 


f. For paragraph (a)(14)(iii), if an exporter is going to be required to apply for a 
license to retain an item abroad beyond one year, then the extension should match 
the standard validity period of a license, four years.  


 
g. For paragraph (b)(3), Rolls-Royce seeks confirmation that it applies to 


technology. 
 


3. License Exception RPL:


 


 Rolls-Royce seeks clarification that paragraph (a)(3)(ii) can be 
used in conjunction with license exception LVS.  


4. License Exception GOV: 


 


Rolls-Royce agrees with the proposed structure for license 
exception GOV. However, Rolls-Royce seeks clarification for the following paragraphs: 


a. Rolls-Royce commends BIS defines cooperating countries beyond A:1, as this 
country group is based on a defunct trade control regime. Instead, Rolls-Royce 
encourages BIS to replace the references to “A:1” with “Wassenaar member 
countries”.  
 


b. Rolls-Royce would like to seek confirmation that proposed paragraph (c)(2) will 
apply to agencies of cooperating countries, even if these agencies are no longer at 
the national level. For example, as part of the European Union integration, 
member countries delegated the airworthiness authority to the European Aviation 
Safety Agency (EASA). EASA’s authority is identical to the FAA’s, except that it 
reaches multiple countries as opposed to just one. It is not an international agency, 
at least in the traditional sense of term, because it actually mandates airworthiness 
rules and standards across the EU. 


 
c. Rolls-Royce believes that the exclusions listed in paragraphs (3)(i) and (3)(ii), 


should not be titled “Items on the Sensitive List” or “Items on the Very sensitive 
list”. Since BIS is not using the same numbering system, retaining the same titles 
as the Wassenaar Control Lists will lead to confusion. Instead Rolls-Royce 
recommends BIS removes these titles and just references the supplement 
numbers.  


 
5. License Exception STA: Rolls-Royce seeks clarification as to how BIS envision the 


implementation of proposed note 2. Will exporters be required to provide this 
information? If so, what type of information will the exporter be required to provide and 
how often will the exporter be required to provide the information. Rolls-Royce believes 







that the exporter should only be required to provide the information on the initial export 
to the party. 


 
 


 
Part 743: 


1. Congressional Notification


 


: As stated in our opening comments, Rolls-Royce strongly 
recommends the removal of a congressional notification requirement for “600-series” 
items not deemed major defense equipment. If the intent of reform is to transfer items 
that no longer warrant USML control, then it seems misguided to require congressional 
notification for these less sensitive items.  


2. For paragraph 743.5(a), Rolls-Royce recommends moving the definition of major defense 
equipment to Part 772, since it is referenced in different parts of the EAR. 


 


 
Part 758: 


1. Rolls-Royce believes that requiring an AES filing for certain license exceptions will be 
burdensome, confusing, and could potentially cause compliance issues. Rolls-Royce is 
against any requirement for “600 series” AES filings.    
 


2. Rolls-Royce is concerned that the proposed new destination control statement specific for 
600-items will add cost to exports and not achieve the apparent goal of the proposal, to 
raise awareness of the restrictions on reexport of 600-series items.  We believe that it is 
appropriate to impose a requirement that the exporter notify the recipient in writing of the 
items that are subject to the 600 series and the associated limitations on reexport of those 
items as a condition for using a license exception for any item under the 600-series.  A 
written notification requirement will achieve the awareness goal that BIS desires without 
forcing exporters to reprogram shipping systems for a custom destination control 
statement applicable to only certain items.  Further, an exporter is more likely to send the 
written notification to an individual in the company that would better understand the 
restrictions on subsequent reexport of the item (someone in contracts, sourcing or legal) 
vs. a destination control statement which would be primarily viewed by the individuals in 
a receiving area handling the physical shipment. 
 


             
Although not addressed in the proposed transition rule, Rolls-Royce feels this matter 
warrants consideration and attention.  Based on public comments made by BIS staff, the 
Bureau has no intentions of allowing for electronic interfacing between SNAP-R and 
third party systems. Currently, DTRADE allows for third party interfacing, offering  
companies the ability to generate applications in an internal electronic environment and 
then through batch uploading, submit applications to and track status through DTRADE. 
This internal system facilitates the requesting, processing, generating, submitting, 
tracking status and post approval implementation and compliance. 


Simplified Network Application Process Redesign (SNAP-R) 


 







Not allowing for third party interfacing with SNAP-R will add significant time, burden 
and waste to internal processes for companies. Rolls-Royce requests reconsideration and 
revision of the Bureau’s position on this matter.  Additionally, the Bureau should delay 
the issuance and effective date of this final rule and the publication of any “600 series” 
items until SNAP-R allows for third party interfacing. 


 
Rolls-Royce continues to support the Administration’s efforts on export control reform, but have 
concerns about the proposed transition process as indicated above.  Without modifications to the 
proposed Department of State and Department of Commerce transition rules, the overarching 
control list reform effort will not have the intended effect of making the U.S. export control 
system more efficient and effective and may, in fact, have adverse effects on U.S. defense and 
aerospace trade.  Accordingly, we encourage the Departments of State and Commerce to 
consider these potential ramifications, and the recommended changes proposed in this letter, 
before publishing the export control reform transition plan in final form.      


 
Rolls-Royce appreciates the opportunity to comment on this proposed rule.  Feel free to contact 
me if you have any questions about these comments. 


 
 


Sincerely, 
 
 
 
William J. Merrell 
Vice President, 
Strategic Export Control – Americas 
Rolls-Royce North America Inc. 


 





		SPECIFIC COMMENTS






 


August 1, 2012 


 


Regulatory Policy Division 
Bureau of Industry and Security, Room 2099B 
U.S. Department of Commerce 
Washington D.C. 20230 
 
Subject: RIN 0694-AF65 
  Proposed Revisions to the Export Administration Regulations (EAR):   
  Implementation of Export Control Reform; Revisions to License  


Exceptions After Retrospective Review 
 
Thank you for providing The Louis Berger Group (LBG) with the opportunity to submit 
comments on both the substantive and structural aspects of the proposed clarifying changes to 
License Exception Gov (Part 740.11 of the EAR).    This letter focuses on specific proposed 
changes to this section:  the new/completely revised (b)(2)(iii) -  Exports, reexports and transfers 
made for or on behalf of a department or agency of the U.S. Government.   
 
LBG welcomes the general scope of the newly proposed part (b)(2)(iii).  It addresses the key 
point in our proposal of January 24, 2012 (submitted in response to RIN 0694-XA37 – 
Retrospective Regulatory Review Under E.O. 13563  - August 5, 2011) to clarify, streamline, 
and/or otherwise improve the existing License Exception Gov by expanding GOV to authorize 
items consigned to non-governmental end-users, such as U.S. Government contractors, acting on 
behalf of the U.S. Government – proposed 740.11(b)(2)(iii)(B).  Thank you very much. 
 
However, we take exception to the addition of subpart (b)(2)(iii)(B)(2) – the proposed 
requirement for prospective users to “obtain a written authorization from the Secretary or agency 
head of the U.S. Government department or agency” prior to use of this License Exception.  We 
believe that if adopted in the Final Rule, such written authorization requirements would add an 
unnecessary and time consuming step to the transaction and defeat the goal of the regulatory 
review initiative (i.e. to make the regulations less burdensome and more responsive to the needs 
of U.S. federal government agencies and industry).  In addition, the delays likely to occur while 
obtaining such authorizations could jeopardize the timely and successful completion of our U.S. 
Government contracts and the missions which they support. 
 
In its stead, LBG – which recognizes the importance and usefulness of safeguards –requests BIS 
to consider adopting the following conditions as set forth in our original proposal of January 24th:   
 


1. The Contractor or Grantee must be able to present, upon request at the time of export/re-
export or retransfer, a valid and relevant U.S. Government contract or grant;1


                                                           
1 Proposed Condition No. 1 could be augmented by having contractors register their U.S. Government contracts with BIS (if required). 


 







2. Records of each transaction must be kept for five years2


3. No export, re-export or retransfer can be made to a party otherwise individually 
sanctioned by the U.S. Government [as identified by such screening tools as EPLS]. 


; and 


 
U.S. Government Precedent:   
 


• Part 538.531 of OFAC’s Sudanese Sanctions Regulations authorizes all transactions that 
are for the conduct of the official business of the U.S. Government by contractors and 
grantees thereof, subject to conditions as summarized above. 
 


While the stated goal of the Proposed Rule is to harmonize EAR and equivalent ITAR 
authorizations, allowances should be made in the case of License Exception GOV to account for 
the differences in sensitivity of the controlled items.  Adoption by BIS of the OFAC scheme for 
authorizing official U.S. Government activity will confirm the general intent of 740.11 (b)(2)(iii) 
which is to facilitate and expedite U.S. Government mandated business activities.  It will 
streamline U.S. export regulations by harmonizing BIS and OFAC provisions, driving a more 
consistent approach across export licensing agencies.  And it will make the regulations less 
burdensome by doing away with the proposed written authorization requirement while 
continuing to protect the national security and advance the foreign policy of the United States 
through the aegis of more appropriate safeguards.   
 
LBG urges BIS to consider this proposal on its merits for the benefit of all U.S. contractors and 
grantees engaged in furthering the global objectives and missions of the U.S. Government.  The 
undersigned would be happy to discuss this proposal, provide additional information or answer 
specific questions.  Thank you again for your interest and for this opportunity to be heard. 
 
Regards, 
 
 
 
Andrew Parr 
Export Compliance Manager 
The Louis Berger Group 
1250 23rd Street N.W. 
Washington D.C. 20037 
 
(202) 303-2655 
aparr@louisberger.com 
 


                                                                                                                                                                                           
 
2 Proposed Condition No. 2 could be augmented by adding specific reporting requirements (if required).   
   See  740.11(b)(2)(iv)(B) -  aka  743.1 for precedent. 
 







Revised 
 
  
 
From: Parr, Andrew  
Sent: Monday, August 06, 2012 5:27 PM 
To: publiccomments@bis.doc.gov 
Cc: rpd2@bis.doc.goc; Export Compliance 
Subject: RIN-0694-AF65 - Public Comment - Copy - Original Uploaded to Regulations.gov 
 
  
 
FYI: 
 
  
 
  
 
Regards, 
 
  
 
Andrew Parr 
 
Export Compliance Manager 
 
The Louis Berger Group, Inc. 
 
Washington D.C. USA 
 
(202) 303 - 2655 
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