
For the best experience, open this PDF portfolio in
Acrobat 9 or Adobe Reader 9, or later.

Get Adobe Reader Now!

http://www.adobe.com/go/reader




 
 


 


 ALTIUS SPACE MACHINES, INC.  


July 5th, 2013 


 


To:  Regulatory Policy Division 
 Bureau of Industry and Standards 
 U.S. Department of Commerce 


 


Re:  Comments on RIN 0694-AF87  “Export Administration Regulations (EAR): Control of Spacecraft 
Systems and Related Items the President Determines No Longer Warrant Control Under the 
United States Munitions List (USML)” 


 


Sirs, 


I am writing in my capacity as President and CEO of Altius Space Machines, Inc., a Louisville, Colorado-
based spacecraft robotics startup company, and would like to provide comments on your proposed rule 
regarding how the EAR will regulate spacecraft systems and related items that are being moved from 
the US Munitions List to the Department of Commerce.  


We would like to start by strongly commending the efforts of the Departments of Commerce, State, and 
Defense in working together to propose more sensible rules for export control of satellites and space 
technology in general. As a small aerospace startup that is directly affected by export control, we are 
very pleased with the proposed action to move many items off of Category XV of the munitions list, and 
instead have those items controlled under the Department of Commerce’s Commerce Control List. We 
agree with the findings of the Section 1248 Report that changing the export control of spacecraft and 
related technologies that are not of purely military or intelligence application from the ITAR process to 
the EAR process will significantly benefit the US aerospace industry, at no real harm to the US national 
security.  


We generally approve of your plan to create a new ECCN category for items moved off of the USML, but 
I would like to provide two comments—one comment praising the proposed method for handling 
export control rules with regards to spaceflight participants, and one comment suggesting a slightly 
modified “reasons for control” classification for the proposed ECCN 9x515 category. 


Comment Regarding Export Control Handling of Foreign Spaceflight Participants 
In the subsection of the proposed rule titled “New ECCN 9E515”, a note was provided discussing the 
policy of the Departments of Commerce, State, and Defense regarding whether licensing was necessary 
for spaceflight participants on commercial spaceflight vehicles. The note stated that (my emphasis 
added via underlining): 


“The appendix to the 1248 Report referred to a possible need to control technology required for 
passenger participation in space travel (e.g., sub-orbital, orbital, lunar, interplanetary or 
habitat) for space tourism, research or scientific endeavors, or transportation from one point to 
another for commercial purposes. The Departments of Defense and State have since reviewed 
such technology and concluded that it is not per se now subject to USML Category XV. There is 
thus no proposed inclusion of such technology as a general matter in either the proposed USML 
Category XV or the proposed 9E515. To the extent other technology described in either the 
proposed USML XV or 9E515 would be released to a foreign person during such activities, then 
it would be controlled according to the requirements of the relevant paragraph.” 
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Our understanding of this note is that mere participation in a spaceflight by a foreign national would 
thus not constitute an export, and would thus not require an export license from either the US State 
Department or from the Department of Commerce. If this understanding is correct, we would like to 
applaud and commend this common-sense decision on the part of the Departments. We are still 
concerned by the retention of manned spacecraft on the USML Category XV in proposed paragraph 
(a)(11), but we will provide comments separately to the State Department’s proposed USML Category 
XV Revision to that effect. As far as this proposed rule goes, Altius is very pleased with how the 
Department of Commerce is proposing to handle spaceflight passenger participation. 


Comment Regarding Proposed Reasons for Control Classifications for the new 9X515 ECCN 
The only suggested change Altius would like to provide to this proposed rule, is in regard to the 
“reasons for control” classifications for the proposed 9X515 ECCN. According to the proposed rule, the 
new 9X515 items would be controlled using the NS-1, RS-1, MT-1, and AT-1 reasons for control.  Under 
these reasons for control, specifically the first two listed (NS-1 and RS-1) export licenses would still be 
required for exports to all countries other than Canada.  


While Altius agrees that the items covered under the New 9X515 ECCN are items that have “National 
Security” and “Regional Stability” reasons for control, we feel that the column chosen for the first two 
reasons of control (NS-1 and RS-1) are overly restrictive, and not consistent with Finding #4 of the 
Section 1248 report, even with the availability of STA-36 exceptions for ECCNs 9A515 and 9B515. As 
such Altius suggests that the NS-1 and RS-1 reasons for control should be replaced with NS-2 and RS-2, 
respectively, for all items moved from the US Munitions List Category XV to the Commerce Control List.  


According to Finding #4 of the Section 1248 Report (my emphasis added via underlining): 


4. Export of space-related items to our allies and closest partners presents a low risk to 


national security and should be subject to fewer restrictions than exports to other 


countries. Certain North Atlantic Treaty Organization (NATO) allies and other close partners 


are among the top-tier satellite and space-faring nations. Some western European countries 


have space-related design, manufacturing, and operational capabilities closest to that of the 


United States, and it is unlikely that exports of U.S.-origin satellites and related items, 


including technology, to these countries would result in harm to U.S. national security 


objectives. Moreover, there is a likelihood that any improvement in their military capabilities 


would serve to enhance and strengthen our strategic partnership, and the Departments judge 


that these potential benefits outweigh the low risks associated with export. 


NATO Allies and other partners present an unparalleled opportunity for international 


cooperation in space. France and Italy recently signed agreements to develop the Athena-


Fidus telecommunications satellite systems that will share payloads and provide 


communications services for the governments of both nations as well as NATO Allies. 


Recently, Europe’s Arianespace carried the first commercially hosted payload for the U.S. 


Air Force into geostationary transfer orbit. European nations are in discussions with the U.S. 


Government on possible cooperation in space exploration and space science. 


Direct transfer to our allies and partners of the satellites and related items identified in 


Finding #2 presents low risk to national security and serves to advance U.S. interests. 


Continuing to enforce the current regulatory requirements associated with munitions controls 


on our partners for these satellites and related items places an unneeded administrative 


burden on transfers that the United States will ultimately approve. To give a sense of scale, 
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considering all types of satellites and their associated parts and components, in 2011, DoD 


reviewed 1,935 licenses involving USML controlled satellite-related parts and components 


going to the 36 countries identified as “Strategic Partners” for CCL export control purposes. 


DoD approved 95.7% of these licenses with no additional provisos or restrictions, another 


4% were approved with some additional provisos, and a mere 0.3% were denied or returned 


without action due to insufficient information. Under the CCL, many of these transfers could 


occur without obtaining a license at all. Neither U.S. regulators nor the U.S. space industrial 


base should expend personnel, time, or funding when there is no benefit gained or harm 


avoided. The more flexible controls of the CCL would promote this important cooperation 


while maintaining sensible controls given the level of foreign availability, trust we place in 


our partners, and the assessed impact of unauthorized transfer. 


Altius agrees strongly with this finding of the Section 1248 report. The technologies and products that 
are being proposed for transfer from the USML to the Commerce Control List are technologies that are 
commercially available not only in Canada, but also in other Strategic Partner countries. These other 
countries have their own export control laws that protect against re-export of these spacecraft 
technologies to other countries that are less friendly to the United States. While we applaud the fact 
that the existing proposed rule would at least remove the need for obtaining an export license for 
exports to Canada, we feel that the same should be true of exports to our NATO Allies and other 
Strategic Partners. It is important to note that in the above-quoted finding, the Departments of State 
and Defense actually approved of having these spacecraft technologies handled by the EAR in a way 
that does not require a license for exporting to NATO Allies and other Strategic Partners. We agree that 
spending private and government resources on applications that are nearly 100% guaranteed to be 
approved is not wise. 


The current proposed rule offers some relief and partial compliance with Finding #4 by providing an 
STA-36 (c)(1) exception for items classified under ECCNs 9A515 and 9B515. However, no STA (c)(1) 
exception is allowed for ECCNs 9D515 or 9E515, covering software and technology related to 
spacecraft covered in 9A515. We feel this approach falls short of what the Departments of State and 
Defense outlined in the Section 1248 report. The only advantage of an STA over just listing the item as 
NS-2/RS-2 is that the consignee acknowledges in writing that the item is covered under the EAR and 
agrees to not re-export it to countries banned by the EAR. However most if not all of the Strategic 
Partner countries covered by the STA-Exception already have export controls on these technologies, 
making such an agreement redundant—the consignee would already be required under the laws of 
their own country to not re-export them without a proper license. 


More importantly, by not including STA (c)(1) exceptions for software or technology covered in ECCNs 
9D515 or 9E515, the current approach still stifles collaboration between NATO Allies and Strategic 
Partners, and also greatly complicates the hiring of foreign experts, and the use of foreign students as 
interns or student engineers. This will continue to place US aerospace companies, especially small ones, 
at a disadvantage relative to competitors, even in closely allied countries. 


For these reasons, Altius recommends that the best way to solve this problem, in a way that is most 
consistent with the findings of the Section 1248 Report, is to change the NS-1 and RS-1 reason for 
control classifications on all items moved from USML Category XV to NS-2 and RS-2. Items that are 
applicable to missile systems and thus have a MT-1 classification would still require a license for 
transfer to NATO Allies or Strategic partners, but all other technologies would be able to be transferred 
without a license, as suggested in Finding #4 of the report. We would also propose leaving the STA 
(c)(1) exceptions available for all of the new 9X515 ECCNs (including 9D515 and 9E515), to enable 
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collaboration with Argentina and South Korea, which are allowed by the STA exception but require a 
license under NS-2/RS-2 reasons for control.  


A second best solution would be to extend the STA (c)(1) exceptions to ECCNs 9D515 and 9E515, but 
just changing the reasons of control to NS-2 and RS-2 would accomplish basically the same goal while 
reducing the amount of unnecessary and redundant paperwork required on both sides. 


We feel that this proposed change would be of huge benefit to US aerospace companies and to 
international collaboration with Strategic Partners with no or minimal negative impact to US national 
security. 


Altius would like to provide two specific areas where making this change would benefit Altius and 
other small aerospace employers: 


 Easier Hiring of or Consulting with Foreign Experts: Removing the licensing requirement for 


spacecraft and spacecraft technologies covered under the CCL would make it easier for 


companies like Altius to either hire or use as consultants foreign experts in specific spacecraft 


technologies. Currently, there are many areas of commercial space technology such as the 


design of smallsats using COTS electronics hardware where non-US entities have significant 


experience (the UTIAS Spaceflight Lab in Toronto and Surrey Satellite Technologies in the UK 


are two examples) that could be better leveraged by US companies if an export license were not 


required. Even when the net flow of information is into the United States, discussion of 


technical problems almost always requires a two-way exchange of information that under the 


current ITAR laws has required an export license to really be effective and to avoid risk of 


prosecution for the US entity. This stifles the flow of information into the US, especially for small 


firms like Altius that often can’t afford the cost and time delay associated with procuring an 


export license for situations like this, making the US aerospace industry less competitive.  The 


lack of an STA (c)(1) exception for 9D515 and 9E515 means that a license would still be needed 


for something like this. Changing the reasons for control from NS-1/RS-1 to NS-2/RS-2 would 


make it easier for Altius and other small aerospace companies to benefit from the technological 


expertise of our Strategic Partners, enabling us to produce better products, move new 


technologies into production faster, and reduce unnecessary duplication and waste in research 


and development. 


 Foreign Graduate Students/Interns: The requirement to get export licenses to involve 


foreigners in an aerospace research and development project make it very hard for small 


companies to take advantage of the 57% of engineering graduate students in the US that are 


foreign-nationals, either in industry-academia joint developments or as interns or student-


engineers. For example; Altius and my former employer, Masten Space Systems, have had to, on 


multiple occasions, turn-away foreign students who we otherwise would have benefited from 


being able to hire as employees, interns, or student engineers. The cost and time delay 


associated in procuring a TAA for utilizing such individuals would have been prohibitive. It is a 


waste of taxpayer funds to subsidize training foreign-born students in aerospace at our 


Universities, allow them to be involved in fundamental research into aerospace technologies, 


and then making it almost impossible for them to be employed by US aerospace companies. 


This situation forces them to take their talent and US-subsidized education and return home 


and compete with the United States.  By relaxing the reasons of control for these technologies 
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from NS-1/RS-1 to NS-2/RS-2 this would mean that a large fraction of these students could now 


be used directly in current active aerospace projects, as interns, or as student-engineers 


without requiring a case-by-case license. The current proposed rule, because it does not include 


an STA (c)(1) exception for space technology or software (proposed ECCNs 9D515 and 9E515) 


would still require a license for each time a university or company needed to involve a foreign-


born student in a project where that required sharing technical data or technology related to 


spacecraft development or manufacture. Admittedly we have heard that the Department of 


Commerce license process is much easier and quicker than the ITAR TAA process, so the most 


likely net result would be a drastic increase in the number of licenses the Commerce 


Department would need to process (likely several times more frequently than the applications 


for exporting actual hardware that were estimated in the proposed rule) for students that 


wouldn’t need a license if an NS-2/RS-2 reason for control were used or if an STA (c)(1) 


exception were available for all of the new 9X515 ECCNs. By making it easier for universities 


and industries to utilize foreign students from Strategic Partner nations for aerospace R&D 


beyond just fundamental research, these students would be much more likely to stay in the US, 


strengthening our industry instead of going home to compete against it.  


By removing those barriers for close allies and Strategic Partners and by changing the reasons for 
control from NS-1/RS-1 to NS-2/RS-2, the US government would enable much more effective 
international collaboration in the aerospace sector. The uniquely strong entrepreneurial environment 
in the US would mean that a significant portion of the economic benefit of such collaborations would be 
captured directly by US organizations. Additionally, in many cases foreign experts would be likely to 
relocate to the US where the opportunities for entrepreneurial space are much stronger than in Europe, 
Japan, or other Strategic Partners. The current proposed rule would still require licenses for each time 
such a non-US expert wanted to work with a US firm—this is a restriction that none of our allies would 
impose on them, so even under the current proposed rule, they would be much more likely to work 
with our partners instead of us. Having these experts here strengthening US companies instead of 
competing against them can greatly help US national security.  


Conclusions 


While I spent a significant portion of this letter discussing a proposed change to the overall rule, I still 
wanted to reiterate the fact that the overall proposed rule is a huge step in the right direction and will 
be very beneficial to aerospace companies in the US, particularly small ones.  


Thank you for the opportunity to submit these comments to your proposed rule, and hope that you 
consider them thoroughly in your evaluations of the comments you receive on of this Notice of 
Proposed Rule Making. 


Respectfully, 


 


 


Jonathan Goff 
President and CEO 
Altius Space Machines, Inc. 
801-362-2310 
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July 3, 2013 


Mr. Timothy Mooney 
Regulatory Policy Division 
Room 2099B 
Bureau of Industry and Security 
U.S. Department of Commerce 
14th Street & Pennsylvania Ave., N.W. 
Washington, D.C.  20230 
 
Mr. Kerem Bilge 
Acting Director 
Office of Defense Trade Controls Policy 
U.S. Department of State  
2401 E Street, N.W. 
Washington, D.C.  20037 
 
 


Re: Control of Spacecraft Systems and Related Items the President Determines 
No Longer Warrant Control Under the United States Munitions List (USML) 
(Federal Register Notice of May 24, 2013; RIN 0694-AF87) and Revision of 
U.S. Munitions List Category XV and Definition of Defense Services (Federal 
Register Notice of May 24, 2013; RIN 1400-AD33)  


 
 
Dear Messrs. Mooney and Bilge: 
 
 The National Foreign Trade Council (NFTC), a trade association of 200 global companies, 
has long supported the objectives of the Administration’s Export Control Reform Initiative (“ECRI”) 
and is an active participant in the Coalition for Security and Competitiveness, which has worked 
closely with the Administration to advance that project to its successful completion. We believe the 
proposed reforms will bring transparency and clarity to a field of regulation which has long been 
lacking both and will enhance both our national security and the competitiveness of American 
manufacturing and technology sectors in the process. In particular, the proposed revisions to USML 
Category XV, and, including the proposed elimination of USML XV (d), is consistent with ECRI goals 
by moving from the  USML certain integrated circuits  that  meet certain technical parameters. This 
clarification of Category XV would help the government focus more closely on the items that are of 
the greatest security concern, and it provides regulatory clarity that would be helpful to the U.S.  
semiconductor industry. As a result, the NFTC supports the proposed revisions but believes the 
effective date should be significantly shortened.   
 
 In light of the rapidly evolving nature of semiconductor technology, the NFTC is concerned 
that the lengthy implementation period that has been proposed (180 days) could lead to the USML 
effectively “capturing” many commercial integrated circuits (ICs) that meet or exceed the technical  
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parameters contained in Category XV (d). These commercial ICs were originally developed for 
civilian applications and are not specially designed for military use. We believe the best way to 
avoid this potential problem is by eliminating the 180 day implementation period and moving 
forward with this revision immediately.    
 
 As a general matter, the NFTC has supported lengthy implementation periods because of 
the concern by a number of our members that it will take substantial time to adjust their 
compliance procedures and reorganize their licensing operations, but in this particular case we 
believe the costs of delaying implementation of the final rule outweigh any benefits, and we note 
that that is the view of the directly affected companies as well.   
 
 As you know, the purpose of the President’s Export Control Reform Initiative is to clarify 
and simplify the licensing process so the government can focus its resources on the most immediate 
and most serious threats to our security, and so our high-technology companies have clearer 
guidance on how to traverse the regulatory path. If substantial numbers of commercial products 
not subject to ITAR control at the beginning of this year became subject to ITAR control as a result 
of the proposed 180-day implementation period for the proposed elimination of USML XV (d), then 
the goals of the ECRI would be undermined. In order to avoid that consequence, we urge the 
Administration to waive the 180-day implementation period for the elimination of USML XV (d) as 
well as make the effective date of that change coincident with the publication date of the final rule. 
  
 
      Sincerely, 
 
       
      William A. Reinsch 
      President 
      National Foreign Trade Council 
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July 8, 2013 


 


Sent via email to: publiccomments@bis.doc.gov  


Regulatory Policy Division  


Bureau of Industry and Security  


U.S. Department of Commerce  


Room 2099B  


14th Street and Pennsylvania Avenue NW  


Washington, DC 20230 


 


Subject:  RIN 0694-AF87  


 


Export Administration Regulations (EAR): Control of Spacecraft Systems and Related 


Items the President Determines No Longer Warrant Control Under the United States 


Munitions List (USML) 


 


Dear Sir or Madam:   


 


TechAmerica is the leading association for the U.S. technology industry – the driving force 


behind productivity growth and job creation in the United States and the foundation of the global 


innovation economy. Representing premiere technology companies of all sizes, we are the 


industry’s only trade association dedicated to advocating for the ICT sector before decision 


makers at the state, federal and international levels of government.  


Thank you for the opportunity to provide comments on this proposed rule which describes how 


certain articles the President determines no longer warrant control under the United States 


Munitions List (USML) Category XV--spacecraft and related items--would be controlled on the 


Export Administration Regulations (EAR) Commerce Control List (CCL). Such items would be 


controlled by new Export Control Classification Numbers (ECCNs) 9A515, 9B515, 9D515, and 


9E515 proposed by this rule and existing ECCNs. This is one in a planned series of proposed 


rules describing how various types of articles the President determines, as part of the 


Administration's Export Control Reform Initiative, no longer warrant USML control, would be 


controlled on the CCL and by the EAR.  
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TechAmerica members involved in the space market are largely 2nd and 3rd tier suppliers who 


manufacture or supply components such as integrated circuits, computers, diodes, and rectifiers 


for use in spacecraft.  These members are on the frontline in competing against foreign firms 


who offer similar or technically identical products.   


TechAmerica applauds the Administration’s export control reform efforts and welcomes the 


transfer of certain spacecraft and related items from the USML to CCL.  A robust U.S. space 


industrial base is necessary to ensure that the most advanced technologies are available to our 


nation’s warfighters.  Unfortunately, the control of spacecraft and related items under the ITAR 


has led to the deterioration of the U.S. space industrial base where the U.S. once maintained a 


significant advantage in terms of both market share and advanced technologies. 


The harm U.S. export controls have done to the U.S. space industrial base has been well 


documented through many reports and studies.  For example, according to a report released in 


early 2013 by the Aerospace Industries Association, an estimated $21 billion has been lost in 


sales to European rivals and other foreign satellite makers since the late 1990s with U.S. export 


controls being blamed as a primary culprit.  It is well recognized that European satellite 


manufacturers, which make up a significant portion of the space market, prefer to buy items that 


are not subject to stringent U.S. export rules out of fear that the U.S. government may step in and 


halt a project or delay an upcoming launch.  This fear, whether real or imagined, has influenced 


purchasing decisions since 1999. 


The Department of Defense’s Section 1248 Report of the National Defense Authorization Act for 


Fiscal Year 2010 recognizes this issue as a catalyst for space export control reform: 


“In summary, the Departments agree that maintaining non-critical satellites and 


related components on the USML and monitoring low-risk launch activities 


provide limited national security benefits. Moreover, this practice places the U.S. 


space industrial base at a distinct competitive disadvantage when bidding against 


companies from other advanced satellite exporting countries that have less 


stringent export control policies and practices. Transferring select items from the 


USML to the CCL would allow for controls consistent with other technologies 


and would help enhance the competitiveness of the U.S. space industrial base, 


while continuing to protect U.S. national security needs.” 


In order to address a deteriorating U.S. space industrial base and, in turn, prevent further harm to 


U.S. national security, it is imperative that space export control reform – i.e. the transfer of 


certain spacecraft and related items from the USML to CCL – be performed correctly from the 


outset.  Otherwise, the resulting damage will have a long term consequence to U.S. national 


security and will provide further disincentive for U.S. companies, especially 2
nd


 and 3
rd


 tier 
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suppliers, to enter a small and highly competitive global market.  Our comments provide 


recommendations to improve the proposed rule with the end goal of addressing U.S. national 


security requirements while also establishing appropriate controls on CCL spacecraft and related 


items.  Our comments are as follows: 


1.  Due to the progression of commercial technology, the transfer of controls on 


radiation hardened circuits (ICs) from USML Category XV(d) to the new ECCN 


9A515.d. should be effective immediately upon publication of the Final Rule.   


We strongly support the transfer of controls on radiation hardened ICs from USML Category 


XV(d) to the CCL under the proposed ECCN 9A515.d. because it is necessary to avoid a 


collision between the progression of commercial technology and USML criteria.  However, we 


note that the 180 day implementation period while appropriate for most changes to the USML 


and CCL is not appropriate for the change to Category XV(d) specifically.  The 180 day 


implementation period is designed to allow ample time for companies to conform their systems 


to the new regulatory structure.  For example, companies which were applying for ITAR licenses 


need to prepare their internal systems to file for Commerce licenses.  Imposing the 180 day 


implementation period for transfer of controls from Category XV(d) to 9A515.d will not aid the 


only industry affected by it but will in fact harm it.  That is because absent a timely change to 


Category XV(d), commercial devices which are not specially designed for space would soon be 


captured by the controls in that classification simply due to advancements in commercial 


technologies.  These commercial devices have not been and do not belong under Category XV(d) 


but they could still be captured if the effective date for this change is delayed into 2014.  We 


therefore request that the transfer of “radiation hardened IC” controls from Category XV(d) to 


ECCN 9A515.d be made effective upon publication of the final rule. 


2.   ECCN 9A515.x. for “parts,” “components,” “accessories” and “attachments” should 


be focused on “specially designed” items rather than using a catch-all approach for 


“space qualified” items. 


TechAmerica prefers that ECCN 9A515.x. describe a list of controlled items that are defined by 


objective technical parameters.  However, we recognize that it may be impossible to identify 


every “part,” “component,” “accessory,” and “attachment” that should be controlled under this 


section. 


 


It is this reason that U.S. government and industry expended considerable time over the past 


several years to develop the “specially designed” term which can be used to identify those items 


that, although not enumerated in a control entry, should be controlled for U.S. national security 


or other reasons.  Accordingly, TechAmerica recommends that ECCN 9A515.x. be revised to 


replace the term “space qualified” with the term “specially designed” to be consistent with 


controls on parts, components, accessories and attachments found in the EAR and ITAR. 
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TechAmerica agrees with the view that only the tested part becomes space qualified and the rest 


of the production run is not, but we note the following issues with using a catch-all for “space 


qualified” items: 


 We understand that the proposed rule “describes how certain articles the President 


determines warrant control under the United States Munitions List (USML) Category XV 


– spacecraft and related items—would be controlled on the Commerce Control List 


(CCL).”  However, the proposed rule goes well beyond describing items transferred from 


the USML to CCL and instead seeks to control items previously not captured under 


USML Category XV by extending catch-all controls to “space qualified” items. 


 


 A control for “space qualified” items – and particularly controls for items qualified 


through successful testing—represents a substantial roll-back in controls.  For example, 


some spacecraft components such as diodes, rectifiers and certain semiconductors have 


not been specifically designed or modified for spacecraft and are not currently controlled 


under USML Category XV(e).  However, some manufacturers qualify these items for 


spacecraft through testing per industry standards.  Under the proposed rule, these items 


would become controlled under ECCN 9A515.x. 


This rollback presents several issues.  First, we believe that simply testing a commercial 


part to a space qualification standard is technically innocuous as it does not impart any 


technical feature or capability that makes it more robust or suitable for space.  It would 


seem inequitable to establish a control for such an item. 


Second, space qualification testing methods are publicly available and can be performed 


by foreign entities.  This means that foreign entities could easily circumvent ECCN 


9A515.x. controls by ordering a U.S. origin commercial product (which is not otherwise 


specially designed for spacecraft) and performing the testing themselves.  This will no 


doubt result in more business for foreign test houses while further harming the U.S. space 


industrial base. 


Further, a rollback would trigger a major disruption to supply chains as parts that are 


already in the stream of commerce – and possibly integrated into foreign spacecraft --- 


could become subject to U.S. export control requirements.  For example, some parts 


previously classified as EAR99 and exported to European satellite manufacturers would 


become controlled under ECCN 9A515.x. In some cases the resulting controls could 


delay or prohibit the European manufacturer from launch and/or prohibit transferring 


control of the satellite to the end-user simply because a part was tested to meet a space 


qualification standard. 


 


 From a technical perspective, we do not agree that testing as used in the “space 


qualification” definition should be an independent criteria for determining whether an 


item is space qualified and therefore subject to a control under ECCN 9A515.x.  Today 







 


5 
 


there are testing companies and governmental entities which routinely test widely 


available commercial electronics, including both active and passive device types which 


are not specially designed for space applications.  This testing is done without the 


manufacturers consent or even knowledge.  Placing commercial items at risk of greater 


control through a process outside the control of the electronics or semiconductor 


manufacturer is not consistent with the approach taken in the CCL with regard to other 


items subject to controls.  To address this issue, the catch-all control should be focused 


on “specially designed” and remove testing as a control criterion 


 


 Further, "testing" is an extremely broad term and ambiguous term.  We propose that, if 


BIS determines that, despite the issues with space qualification criterion described in this 


letter, space qualification (and therefore testing) is used as a catch-all control, for the 


electronics industry,  the definition of “space qualified” should minimally be revised to 


include the following Note: 


 


Note: A “microprocessor microcircuit,” “monolithic integrated circuit,” “multichip 


integrated circuit,” “microcomputer microcircuit,” other microcircuit, hybrid, oscillator, 


diode, transistor, relay, switch; and a passive device such as a capacitor, resistor, 


connector, wire, cable, transformer, inductors fuse, attenuator or coil, is only considered 


“qualified through successful testing” if it is: 


 


1. RHA certified equal to or greater than 500 Krad, AND 


2. Rated as QML Class V, QML Class K, JANS or Class S; , AND  


3. DPA testing, i.e., performance of Destructive Physical Analysis (DPA), consistent 


with program technical requirements and MIL-STD-1580 or equivalent testing 


standard is performed. 


For purposes of destructive sample testing, BIS should ensure that any extrapolation of 


results from DPA testing would apply only to equivalent QML Class V, QML Class K, 


JANS or Class S -certified and RHA-rated items that are in the physical possession of the 


party conducting such testing.   Further, the control should extend only to the sample size 


specified for DPA, which typically involves no more than 30 units from a particular lot.  


This limitation would ensure that commercial parts, which are not the subject of a DPA 


test, do not become controlled. 


 We also note that in creating a catch-all for “space qualified” items, the U.S. is going 


well beyond any Wassenaar member country by implementing unique controls for “space 


qualified” items.  To date, Wassenaar member countries have implemented controls for 


“space qualified” items with surrounding technical parameters such as those described in 


the CCL. 


It is critical that ongoing export control reform efforts result in export regulations that not only 


protect U.S. national security interests, but foster the continued growth of the U.S. high tech 


sector. U.S. export regulations should not be applied in a manner that provides incentives for the 
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design-out of U.S. parts and components by customers located around the world which would 


directly benefit our competitors abroad. 


Thank you once again for the opportunity to provide comments on this proposed rule. 


Sincerely, 


 


Ken Montgomery 


Vice President, International Trade Regulation 
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Re: Comments Concerning Proposed Rules – Export Administration 


Regulations (EAR): Control of Spacecraft Systems and Related Items the 


President Determines No Longer Warrant Control Under the United States 


Munitions List (USML) and Revision of U.S. Munitions List Category XV 


and Definition of Defense Services   


 


Dear Sirs and Madams: 


 


International Business Machines Corporation (IBM)  hereby submits these 


comments in response to the  proposed rules outlined in the following Federal  


Register notices: Control of Spacecraft  Systems and Related Items the President 


Determines No Longer Warrant Control Under the United States Munitions List 


(USML), 78 Fed. Reg.  31431 (May 24, 2013) and Amendment to the 


International Traffic in Arms Regulations:  Revision of U.S. Munitions List 


Category XV and Definition of “Defense Service”,  78 Fed. Reg. 31444 (May 24, 


2013) (the Proposed Rules).    


 


IBM appreciates this opportunity to share its views concerning these 


important rules.   As detailed below, IBM strongly supports the Proposed 


Rules and urges the Commerce and State Departments  to implement the 


proposed changes concerning the treatment of radiation -hardened 


integrated circuits (ICs) immediately.  


 


IBM provides information technology products and services to customers in 


more than 170 countries and employs more than 420,000 persons based in 75 


countries.  Among its cutting edge products,  IBM delivers a range of 


semiconductor technologies designed for a wide variety of mobile and wired 


consumer products,  commercial electronics and computers.   Microelectronic 


products such as ICs, custom logic chips and other semiconductor chips  are 


designed and manufactured in our facilities in East Fishkill ,  N ew York, and 
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Burlington, Vermont ,  and with a consortium in Albany, New York, at  the  College 


of Nanoscale Science and Engineering of the University of Albany .  Design and 


development activi ties for these products (as well as the commercial  electronics 


and computers that utilize these products) also occur in a variety of other IBM 


U.S. locations, supporting many good, high-paying jobs across the United 


States.   


 


IBM supports the goals of the Export  Control Reform Initiative that began more 


than three years ago. In particular,  we strongly agree that there is  a  need to 


update controls to make them more relevant to 21
s t


 century technology while 


strengthening national security.   We agree with former Secretary of Defense , 


Robert  Gates,  who stressed the theme of higher fences around fewer items.   


Given limited resources in both the U.S. Government  and the private sector,  the 


overall goal should be to establish an updated framework that is focused on  


items that truly warrant controls and dispense with outdated legacy controls that 


consume resources and yield no value in terms of national security.   


 


I. Proposed Changes to Treatment of Radiation -Hardened ICs  


 


Since the development of early ICs,  technology has been constantly advancing 


to make ever smaller and more densely packed ICs.  Advances in lithography 


and the use of new materials have enabled the industry to rapidly reduce the size 


of advanced ICs.  These same advances also have enabled ICs nearl y to reach 


the point of meeting the five criteria in the existing Category XV(d) of the 


USML, which would subject these ICs to control under the International Traffic 


in Arms Regulations (ITAR) though they are mass market commercial  ICs .  The 


U.S. Government recognized this evolution in the IC manufacturing process in 


2007 when one of the radiation hardened parameters in the ITAR was modified 


expressly to prevent these controls from unintentionally capturing inherently 


commercial  ICs.  


 


Notwithstanding this industry wide semiconductor technology trend, i t  was 


never the industry’s  intent to exceed the ITAR parameters in the designs of ICs. 


The intent was always simply to provide our customers and internal business 


units with the latest and most responsive ICs for their products.  The 


overwhelming majority of IBM’s business is in the marketplace for ICs in 


commercial  terrestrial devices  such as computer systems, routers and other high 


speed communications products,  cell  phones and other electronics.       


 


As a result , IBM has a particularly strong interest  in the reforms included in the 


Proposed Rules as they update and clarify the dividing line between 


conventional dual -use semiconductor products and what will be treated as 


specially designed ICs either in the new category 9A515(d) or specially 


designed military ICs that will remain on the USML.  Today we strongly 


endorse the proposed revisions to the treatment of radiation -hardened ICs. 


Once finalized, these revisions will  add clarity for the civilian 
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semiconductor industry and avoid the improper classification of ordinary 


dual-use items and the products that use them .   


 


II.  Accelerated Implementation of a Final Rule  


While the Proposed Rules  will substantively address this critical issue facing 


the semiconductor industry, the timing of the final  implementation is also of 


crucial  importance.  IBM is extremely concerned that  implementation of the 


Proposed Rules may occur too late to avoid the inappropriate capture by the 


USML of many commercial  ICs that,  due to the  rapid advance of semiconductor 


technologies, meet or exceed all five of the technical  parameters contained in 


USML XV(d) but were developed for civilian applications and not specially 


designed for defense articles.  


Often overlooked is the fact that  design and development decisions are made 


years ahead of actual  production runs of a particular IC.  Negotiations between 


partners in the globally integrated semiconductor industry are occurring now , 


and business decisions on ICs two  to three generations ahead of current products 


are occurring.  The lengthy implementation dates of the Proposed Rules  will 


potentially impact business decisions this year ,  along with design activity for 


2013 and 2014, and have negative repercussions for  US competitiveness .  


Absent a rapid adoption of the Proposed Rules , a cascade of negative impacts 


could affect our company’s business.   These could include:  


 Partners may be hesitant to join with IBM on future designs until 


regulatory uncertainty is cleared , resulting in lost  business  opportunity.       


 IC designs could be downgraded to avoid the risk of meeting all of the 


current ITAR technical parameters , resulting in less innovative products 


brought to market.  


 A flood of export  licenses could be needed to allow commercial business 


to proceed, result ing in product delays  and loss of competitive position .  


In short,  the lengthy implementation period  for the Proposed Rules  likely will 


have a direct  impact on IBM’s (and other similarly situated U.S. semiconductor 


companies’) ability to conduct commercial business in the ordinary course, 


risking our technological edge, revenues and jobs.  The expected timeframe 


which allows for the U.S. Government to review and respond to comments, 


followed by an informal and finally a formal notification to Congress places the 


release of a final rule late in 2013.  The addition of a subsequent 180 day delay 


in implementation puts an effective date sometime in mid-2014.  For an industry 


driven by speed and where competitive advantage is sometimes measured i n 


days, this extended implementation  creates a high level of uncertainty and risk.  


Given this situation, IBM urges the Commerce and State Departments to 


waive the proposed 180 -day implementation period  and to adopt 
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immediately the elimination of USML Category XV(d) and the new 9A515(d) 


provision upon publication of the final rules.    


III. Definition of  “Successful Testing” for Purposes of Identifying “Space 


Qualified” Items  


 


As noted above, IBM strongly supports the immediate adoption of the Proposed 


Rules as drafted.  However,  to the extent the Administration considers 


modifying the proposed definition of "space qualified" to define "successful 


testing," IBM recommends that  any ultimate change reflect the broad set of 


industries potentially affected by the  definition.  What "successful testing" 


means to one industry might be different than what it  means to another.  This 


might simply be resolved by making explicit reference to industry -accepted 


testing standards for items to be used at altitudes greater tha n 100 km above the 


surface of the Earth.  To that end, the first  note concerning the definit ion of 


“space qualified” could be revised as follows (with new text underlined) :  


 


Note:  A determination that a specific i tem is "space qualified" by virtue 


of testing does not mean that  other items in the same production run or 


model series are "space qualified" if  not individually tested.  While 


specific testing criteria vary among industries,  for an item to be tested 


successfully,  it  must be tested against industry -accepted standards for 


operation at altitudes greater than 100 km above the surface of the Earth.  


 


IV. Conclusion    


          


The Departments of Commerce, State  and Defense, as well as other government 


stakeholders,  have worked extensively to bring well -reasoned Proposed Rules 


concerning this complex category.  IBM believes that the Proposed Rules  will 


address the semiconductor industry’s  urgent issues related to radiation -hardened 


ICs.  However, we also need a rapid implementation.  It  would contravene both 


common sense and the express purpose of the Administration’s Export  Control  


Reform Initiative  if  large numbers of commercial  products  become subject to 


ITAR control simply due to delay in implementation of the  Proposed Rules.  


Therefore, IBM urges the Administration to prevent that from occurring by 


waiving the 180 -day implementation period and adopting immediately the 


elimination of USML Category XV(d) and the new 9A515(d) provision  upon 


publication of the final  rules.  


 


We thank you for the opportunity to comment.         


 


Edward Bond   


Director Export  Regulations  


IBM Corporation  


600 14
t h


 Street NW Suite 300  


Washington DC 20005  
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Acting Director
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Dear Messrs. Mooney and Bilge:


The Semiconductor Industry Association (“SIA”) is the premier trade association
representing the U.S. semiconductor industry. Founded in 1977 by five microelectronics
pioneers, SIA unites over 60 companies that account for nearly 90
semiconductor production of the United States. The semiconductor industry is perennially
among the top U.S. exporting sectors.


The Semiconductor Industry Association represents U.S. leadership in
semiconductor manufacturing and design. Th
than 1 million American jobs, drives economic growth and leads the global market, but
competitors abroad are working hard to attract the world’s top innovators and job
creators.


In this regard, it is critical t
control regulations that not only protect U.S. national security interests, but foster the
continued growth of the U.S. semiconductor industry by recognizing that U.S. export
regulations should not be applied in a manner that provides incentives resulting in the
design-out of U.S. semiconductors by customers located around the world. Importantly,
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any such regulatory incentives to design out U.S. semiconductors would directly benefit our
competitors abroad.


SIA strongly supports the objectives of the Export Control Reform Initiative
(“ECRI”), as stated by the President, to focus resources on the threats that matter most,
bring transparency and coherence to this field of regulation, and enhance the
competitiveness of our manufacturing and technology sectors. We remain committed to
working with the Administration to expeditiously realize these objectives for the treatment
of commercial integrated circuits (“ICs”).


SIA is pleased to submit the followi
for public comments issued by the Commerce Department’s Bureau of Industry and
Security (BIS) on proposed revisions to the Export Administration Regulations (“EAR”)
pertaining to items the President determines
States Munitions List (“USML”) Category XV (“Proposed EAR Revisions”),
the USML Category XV (“Proposed ITAR Revisions”).


Introduction and Summary


SIA applauds the elimination of USML Category XV(
concerned that the implementation of that USML modification may come too late to
prevent the inappropriate and commercially devastating capture by the USML of large
numbers of commercial ICs. At a minimum, SIA urges the Administ
180-day implementation period for the elimination of the USML XV(d) and make the
effective date of that USML modification coincide with the publication of the final rule
codifying the change.


Given that many of the items included in th
by BIS are, according to BIS itself, “commercial items with no military or intelligence
applications,” it is inappropriate for those items to be subject to the same level of controls
as are munitions items included in
“500 series” items that are purely commercial should be significantly less stringent than
the controls imposed on “600 series” items. In particular, there is no need for a
presumption of export denial for exports of “500 series” items to countries subject to an
arms embargo policy.


The proposed definition of “space qualified” provided in the Proposed EAR
Revisions is both overly broad and unduly open
merits further clarification. First, it is inappropriate for any item that is not “specially
designed” for spacecraft to be deemed “space qualified.” Second, BIS provides no definition


1 Export Administration Regulations (“EAR”): Control of Spacecraft Systems and Related Items the President
Determines No Longer Warrant Control Under the United
(May 24, 2013) (“Proposed EAR Revisions”).
2 Amendment to the International Traffic in Arms Regulations: Revision of U.S. Munitions List Category XV and
Definition of “Defense Service”, 78 Fed. Reg. 31,4


1101 K Street NW, Suite 450 Washington, DC 20005
p: 202-446-1700 www.semiconductors.org


any such regulatory incentives to design out U.S. semiconductors would directly benefit our


SIA strongly supports the objectives of the Export Control Reform Initiative
(“ECRI”), as stated by the President, to focus resources on the threats that matter most,
bring transparency and coherence to this field of regulation, and enhance the


mpetitiveness of our manufacturing and technology sectors. We remain committed to
working with the Administration to expeditiously realize these objectives for the treatment
of commercial integrated circuits (“ICs”).


SIA is pleased to submit the following public comments in response to the request
for public comments issued by the Commerce Department’s Bureau of Industry and
Security (BIS) on proposed revisions to the Export Administration Regulations (“EAR”)
pertaining to items the President determines no longer warrant control under United
States Munitions List (“USML”) Category XV (“Proposed EAR Revisions”),1 and revisions to
the USML Category XV (“Proposed ITAR Revisions”).2


SIA applauds the elimination of USML Category XV(d). However, SIA is quite
concerned that the implementation of that USML modification may come too late to
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effective date of that USML modification coincide with the publication of the final rule


Given that many of the items included in the new “500 series” ECCNs being created
by BIS are, according to BIS itself, “commercial items with no military or intelligence
applications,” it is inappropriate for those items to be subject to the same level of controls
as are munitions items included in the new “600 series” ECCNs. The controls imposed on
“500 series” items that are purely commercial should be significantly less stringent than
the controls imposed on “600 series” items. In particular, there is no need for a


for exports of “500 series” items to countries subject to an


The proposed definition of “space qualified” provided in the Proposed EAR
Revisions is both overly broad and unduly open-ended and ambiguous and therefore


rification. First, it is inappropriate for any item that is not “specially
designed” for spacecraft to be deemed “space qualified.” Second, BIS provides no definition


Export Administration Regulations (“EAR”): Control of Spacecraft Systems and Related Items the President
Determines No Longer Warrant Control Under the United States Munitions List (“USML”), 78 Fed. Reg. 31,431


24, 2013) (“Proposed EAR Revisions”).
Amendment to the International Traffic in Arms Regulations: Revision of U.S. Munitions List Category XV and


, 78 Fed. Reg. 31,444 (May 24, 2013) (“Proposed ITAR Revisions”).


Page 2


any such regulatory incentives to design out U.S. semiconductors would directly benefit our


SIA strongly supports the objectives of the Export Control Reform Initiative
(“ECRI”), as stated by the President, to focus resources on the threats that matter most,
bring transparency and coherence to this field of regulation, and enhance the


mpetitiveness of our manufacturing and technology sectors. We remain committed to
working with the Administration to expeditiously realize these objectives for the treatment


ng public comments in response to the request
for public comments issued by the Commerce Department’s Bureau of Industry and
Security (BIS) on proposed revisions to the Export Administration Regulations (“EAR”)


no longer warrant control under United
and revisions to


d). However, SIA is quite
concerned that the implementation of that USML modification may come too late to
prevent the inappropriate and commercially devastating capture by the USML of large


ration to waive the
day implementation period for the elimination of the USML XV(d) and make the


effective date of that USML modification coincide with the publication of the final rule


e new “500 series” ECCNs being created
by BIS are, according to BIS itself, “commercial items with no military or intelligence
applications,” it is inappropriate for those items to be subject to the same level of controls


the new “600 series” ECCNs. The controls imposed on
“500 series” items that are purely commercial should be significantly less stringent than
the controls imposed on “600 series” items. In particular, there is no need for a


for exports of “500 series” items to countries subject to an


The proposed definition of “space qualified” provided in the Proposed EAR
ended and ambiguous and therefore


rification. First, it is inappropriate for any item that is not “specially
designed” for spacecraft to be deemed “space qualified.” Second, BIS provides no definition


Export Administration Regulations (“EAR”): Control of Spacecraft Systems and Related Items the President
, 78 Fed. Reg. 31,431


Amendment to the International Traffic in Arms Regulations: Revision of U.S. Munitions List Category XV and
44 (May 24, 2013) (“Proposed ITAR Revisions”).







1101 K


of “qualified through successful testing.” To be “qualified” an item must be rated or
certified to operate at altitudes greater than 100 km above the surface of the earth.


Proposed USML Category XV Changes


The proposed revisions to USML Category XV, and, in particular, the proposed
elimination of USML XV(d), purports to avoid the capture b
inadvertently meet certain technical parameters. As such, it would remove from the USML
ICs with little or no strategic significance and prevent the application of controls that would
cripple the civilian semiconductor industry. Fo
Proposed USML Revisions.


Nevertheless, SIA is extremely concerned that implementation of the Proposed
USML Revisions may occur too late to avoid the inappropriate capture by the USML of
many commercial ICs that, due
or exceed all five of the technical parameters contained in USML XV(d), but that were
developed for civilian applications that are not specifically or specially designed for defense
articles. If such inappropriate capture by the USML of many commercial ICs were to occur,
domestic IC producers would be required to obtain munitions licenses not only for exports
of such devices, but also for transfers of technology related to such devices to foreign
national employees — tasks that would be extremely burdensome for many SIA members.


Accordingly, SIA urges the State Department (“State”) to make the proposed
Category XV(d) effective as soon as possible. At a minimum, this would include forgoing
the proposed 180-day implementation period for the proposed elimination of USML XV(d).


A delayed implementation of the final rule may be appropriate for elements of the
final rule that result in increased administrative burdens, so that exporters are permitted
to adjust their practices accordingly. Such is the not the case with elements of the final rule
that liberalize controls and decrease administrative burdens. Liberalization of controls and
lessening of administrative burden should occur immediately. No par
delay in the effective date of such changes, but many parties may be hurt by such a delay.
The final rule should be effective as of the date of its publication.


It would contravene both common sense and the express purpose of the EC
large numbers of commercial products not subject to ITAR control at the beginning of this
year were subjected to ITAR control simply due to delay in implementation of the final rule
pertaining to USML Category XV. SIA urges the Administration to pre
occurring by making the effective date of at least certain portions of the final rule the same
as the final rule’s publication date. That is, State should waive the 180
period for elimination of USML XV(d) and make the ef
with the publication date of the final rule.
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The final rule should be effective as of the date of its publication.
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large numbers of commercial products not subject to ITAR control at the beginning of this
year were subjected to ITAR control simply due to delay in implementation of the final rule
pertaining to USML Category XV. SIA urges the Administration to prevent that from
occurring by making the effective date of at least certain portions of the final rule the same
as the final rule’s publication date. That is, State should waive the 180-day implementation
period for elimination of USML XV(d) and make the effective date of that change coincide
with the publication date of the final rule.
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Proposed EAR Changes


Comments on the Creation of the “500 Series” Items


In the Proposed EAR Revisions, BIS has indicated that it is creating the new “500
series” of Export Control Classification Numbers (“ECCNs”) to capture spacecraft systems
and associated equipment that the President has determined no longer warrant inclusion
on the USML.3 BIS further notes that although the items to be controlled by the “500
series” ECCNs are currently on the USML, “many of them are commercial items with no
military or intelligence applications,” and for that reason “[i]t would be inappropriate to
include these types of items in the ‘600 series,’ which is, by definition, comprised of
munitions items.”4 Notwithstanding those statements, however, BIS is proposing to impose
controls on “500 series” items that are largely identical to those imposed on “600 series”
items. SIA objects to such treatment of “500 series” items.


If it is the case, as BIS itself indicates, that many of the items contained within the
“500 series” ECCNs are commercial items and not munitions items, then it is inappropriate
and commercially damaging for BIS to impose essentially the same level of controls on
those items as it is imposing on munitions items controlled by the “600 series” ECCNs. In
particular, it is inappropriate for BIS to adopt a policy of denial for exports to countries
subject to arms embargoes (such as China) of “500 series” items, many of which ar
states, “commercial items with no military or intelligence applications.”


Those items deemed by the U.S. Government to be “commercial items with no
military or intelligence applications” should be controlled to a lesser extent than munitions
items contained within the “600 series” ECCNs. While adopting a general policy of denial
for exports of such commercial items to government end users in Country Group D
countries may be appropriate, it is not appropriate to adopt such a policy for exports
purely commercial operations in Country Group D countries. SIA urges BIS to modify the
proposed controls for “500 series” items accordingly.


New ECCN 9A515.d


As an initial matter, SIA would underscore that if the effective date of the elimination of
USML XV(d) is the publication date of the final rule amending the ITAR, then the effective date


3 Proposed EAR Revisions at 31,432.
4 Proposed EAR Revisions at 31,432.
5 The National Defense Authorization Act of 2013 (“2013 NDAA”) does not impose a general policy of export
denial for countries subject to arms controls. On the contrary, section 1261 of the 2013 NDAA imposes a policy of
export denial only for exports to government entities and government
embargoed countries. The NDAA does not address exports of “500 se
Accordingly, any policy of export denial adopted for “500 series” items should adhere to section 1261 of the 2013
NDAA and pertain exclusively to government entities and government
embargoed countries.
6 If it is the case that certain spacecraft systems and equipment are deemed to be have military or intelligence
applications, then it may be more appropriate to move those items into a “600 series” ECCN. However, purely
commercial items, such as ICs that are not “specially designed” for defense articles or for “600 series” items, should
not be assigned controls that largely mirror those applied to “600 series” items.
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Comments on the Creation of the “500 Series” Items


In the Proposed EAR Revisions, BIS has indicated that it is creating the new “500
Control Classification Numbers (“ECCNs”) to capture spacecraft systems


and associated equipment that the President has determined no longer warrant inclusion
BIS further notes that although the items to be controlled by the “500


s are currently on the USML, “many of them are commercial items with no
military or intelligence applications,” and for that reason “[i]t would be inappropriate to
include these types of items in the ‘600 series,’ which is, by definition, comprised of


Notwithstanding those statements, however, BIS is proposing to impose
controls on “500 series” items that are largely identical to those imposed on “600 series”
items. SIA objects to such treatment of “500 series” items.


, as BIS itself indicates, that many of the items contained within the
“500 series” ECCNs are commercial items and not munitions items, then it is inappropriate
and commercially damaging for BIS to impose essentially the same level of controls on


ms as it is imposing on munitions items controlled by the “600 series” ECCNs. In
particular, it is inappropriate for BIS to adopt a policy of denial for exports to countries
subject to arms embargoes (such as China) of “500 series” items, many of which ar
states, “commercial items with no military or intelligence applications.”5


Those items deemed by the U.S. Government to be “commercial items with no
military or intelligence applications” should be controlled to a lesser extent than munitions
items contained within the “600 series” ECCNs. While adopting a general policy of denial
for exports of such commercial items to government end users in Country Group D
countries may be appropriate, it is not appropriate to adopt such a policy for exports
purely commercial operations in Country Group D countries. SIA urges BIS to modify the
proposed controls for “500 series” items accordingly.6


As an initial matter, SIA would underscore that if the effective date of the elimination of
USML XV(d) is the publication date of the final rule amending the ITAR, then the effective date


The National Defense Authorization Act of 2013 (“2013 NDAA”) does not impose a general policy of export
arms controls. On the contrary, section 1261 of the 2013 NDAA imposes a policy of


export denial only for exports to government entities and government-owned or controlled entities within
embargoed countries. The NDAA does not address exports of “500 series” items to non-government entities.
Accordingly, any policy of export denial adopted for “500 series” items should adhere to section 1261 of the 2013
NDAA and pertain exclusively to government entities and government-owned or controlled entities withi


If it is the case that certain spacecraft systems and equipment are deemed to be have military or intelligence
applications, then it may be more appropriate to move those items into a “600 series” ECCN. However, purely


items, such as ICs that are not “specially designed” for defense articles or for “600 series” items, should
not be assigned controls that largely mirror those applied to “600 series” items.
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Control Classification Numbers (“ECCNs”) to capture spacecraft systems


and associated equipment that the President has determined no longer warrant inclusion
BIS further notes that although the items to be controlled by the “500


s are currently on the USML, “many of them are commercial items with no
military or intelligence applications,” and for that reason “[i]t would be inappropriate to
include these types of items in the ‘600 series,’ which is, by definition, comprised of


Notwithstanding those statements, however, BIS is proposing to impose
controls on “500 series” items that are largely identical to those imposed on “600 series”


, as BIS itself indicates, that many of the items contained within the
“500 series” ECCNs are commercial items and not munitions items, then it is inappropriate
and commercially damaging for BIS to impose essentially the same level of controls on


ms as it is imposing on munitions items controlled by the “600 series” ECCNs. In
particular, it is inappropriate for BIS to adopt a policy of denial for exports to countries
subject to arms embargoes (such as China) of “500 series” items, many of which are, as BIS


Those items deemed by the U.S. Government to be “commercial items with no
military or intelligence applications” should be controlled to a lesser extent than munitions
items contained within the “600 series” ECCNs. While adopting a general policy of denial
for exports of such commercial items to government end users in Country Group D
countries may be appropriate, it is not appropriate to adopt such a policy for exports to
purely commercial operations in Country Group D countries. SIA urges BIS to modify the


As an initial matter, SIA would underscore that if the effective date of the elimination of
USML XV(d) is the publication date of the final rule amending the ITAR, then the effective date


The National Defense Authorization Act of 2013 (“2013 NDAA”) does not impose a general policy of export
arms controls. On the contrary, section 1261 of the 2013 NDAA imposes a policy of


owned or controlled entities within
government entities.


Accordingly, any policy of export denial adopted for “500 series” items should adhere to section 1261 of the 2013
owned or controlled entities within


If it is the case that certain spacecraft systems and equipment are deemed to be have military or intelligence
applications, then it may be more appropriate to move those items into a “600 series” ECCN. However, purely


items, such as ICs that are not “specially designed” for defense articles or for “600 series” items, should
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of the creation of ECCN 9A515.d should also coincide with the publication date of the final rule
amending the EAR.


SIA applauds the inclusion within proposed
that an IC be “specially designed” if it is to be captured by the ECCN. The inclusion of that
additional requirement is long overdue and will ensure that ICs developed for and/or used
in commercial applications and prod
stringent controls.


While SIA solidly supports the structure of proposed new
requests that BIS modify the proposed ECCN in two ways.


First, and most importantly, BIS should insert
adopting the longstanding definition of “ASIC” put forward by the JEDEC Solid State
Technology Association — namely that an ASIC is “an integrated circuit developed and
produced for a specific application or function and
captures a custom IC designed particularly to conform to a single customer’s unique
requirements. Prime examples of ASICs are the ICs designed and developed exclusively for
the Trident missile system. Those ICs w
item-specific and so were quintessential ASICs. Many other ICs designed and developed by
SIA member companies are not customized for a specific use in a specific end item and so
do not qualify as ASICs. By utilizing existing industry terminology, exporters will have a
clear basis upon which to classify an IC.


Second, SIA notes that the fourth and fifth technical parameters contained within
9A515.d differ from the fourth and fifth technical parameters contain
XV(d). It is unclear why those changes have been made, and SIA sees no need for them.
The five technical parameters contained within USML XV(d) should be replicated in ECCN
9A515.d.


New ECCN 9A515.x


This new ECCN controls devices that ar
definition of “space qualified” provided in the Proposed EAR Revisions is both overly broad
and unduly open-ended and ambiguous. As an initial matter, SIA solidly supports the
precept, apparently adopted by BIS, th
qualification only will apply to those devices actually subject to successful testing, rating
and certification. Thus, all devices not so tested, rated or certified will not be deemed to be
“qualified through successful testing.”


That overarching point aside, SIA has the following comments on the proposed
“space qualified” definition: First, as BIS itself recognizes, the inclusion of “or” in the
definition of “space qualified” necessarily means that an
for spacecraft may still be deemed “space qualified” if it is “successfully tested” for
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of the creation of ECCN 9A515.d should also coincide with the publication date of the final rule


SIA applauds the inclusion within proposed new ECCN 9A515.d of the requirement
that an IC be “specially designed” if it is to be captured by the ECCN. The inclusion of that
additional requirement is long overdue and will ensure that ICs developed for and/or used
in commercial applications and products will not be captured by the ECCN and subjected to


While SIA solidly supports the structure of proposed new ECCN 9A515.d, SIA
requests that BIS modify the proposed ECCN in two ways.


First, and most importantly, BIS should insert into Note 1 to the ECCN a statement
adopting the longstanding definition of “ASIC” put forward by the JEDEC Solid State


namely that an ASIC is “an integrated circuit developed and
produced for a specific application or function and for a single customer.” This definition
captures a custom IC designed particularly to conform to a single customer’s unique
requirements. Prime examples of ASICs are the ICs designed and developed exclusively for
the Trident missile system. Those ICs were unambiguously application-specific and end


specific and so were quintessential ASICs. Many other ICs designed and developed by
SIA member companies are not customized for a specific use in a specific end item and so


tilizing existing industry terminology, exporters will have a
clear basis upon which to classify an IC.


Second, SIA notes that the fourth and fifth technical parameters contained within
9A515.d differ from the fourth and fifth technical parameters contained within USML
XV(d). It is unclear why those changes have been made, and SIA sees no need for them.
The five technical parameters contained within USML XV(d) should be replicated in ECCN


This new ECCN controls devices that are “space qualified.” Unfortunately, the
definition of “space qualified” provided in the Proposed EAR Revisions is both overly broad


ended and ambiguous. As an initial matter, SIA solidly supports the
precept, apparently adopted by BIS, that if qualification through testing is to occur, then
qualification only will apply to those devices actually subject to successful testing, rating
and certification. Thus, all devices not so tested, rated or certified will not be deemed to be


through successful testing.”


That overarching point aside, SIA has the following comments on the proposed
“space qualified” definition: First, as BIS itself recognizes, the inclusion of “or” in the
definition of “space qualified” necessarily means that an IC that is not “specially designed”
for spacecraft may still be deemed “space qualified” if it is “successfully tested” for
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of the creation of ECCN 9A515.d should also coincide with the publication date of the final rule


new ECCN 9A515.d of the requirement
that an IC be “specially designed” if it is to be captured by the ECCN. The inclusion of that
additional requirement is long overdue and will ensure that ICs developed for and/or used


ucts will not be captured by the ECCN and subjected to


ECCN 9A515.d, SIA


into Note 1 to the ECCN a statement
adopting the longstanding definition of “ASIC” put forward by the JEDEC Solid State


namely that an ASIC is “an integrated circuit developed and
for a single customer.” This definition


captures a custom IC designed particularly to conform to a single customer’s unique
requirements. Prime examples of ASICs are the ICs designed and developed exclusively for


specific and end
specific and so were quintessential ASICs. Many other ICs designed and developed by


SIA member companies are not customized for a specific use in a specific end item and so
tilizing existing industry terminology, exporters will have a


Second, SIA notes that the fourth and fifth technical parameters contained within
ed within USML


XV(d). It is unclear why those changes have been made, and SIA sees no need for them.
The five technical parameters contained within USML XV(d) should be replicated in ECCN


e “space qualified.” Unfortunately, the
definition of “space qualified” provided in the Proposed EAR Revisions is both overly broad


ended and ambiguous. As an initial matter, SIA solidly supports the
at if qualification through testing is to occur, then


qualification only will apply to those devices actually subject to successful testing, rating
and certification. Thus, all devices not so tested, rated or certified will not be deemed to be


That overarching point aside, SIA has the following comments on the proposed
“space qualified” definition: First, as BIS itself recognizes, the inclusion of “or” in the


IC that is not “specially designed”
for spacecraft may still be deemed “space qualified” if it is “successfully tested” for
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operation at altitudes greater than 100 km.
“qualified through successful testing.”


It is inappropriate to classify a device that is not “specially designed” for spacecraft
as being “space qualified” and thereby subject to munitions
that are not “specially designed” should not be controlled as if they were “specia
designed.” Doing so defeats the entire purpose of having a “specially designed” definition.
There is no need for BIS to include within new ECCN 9A515.x any item that is not “specially
designed” for spacecraft, and so BIS should modify the second Note


Note: The phrase “designed
testing” in this definition is
example, an item that is “specially designed” for a spacecraft is deemed to
“designed, manufactured
operation at altitudes greater than 100 km and an item that is not “specially
designed” for a spacecraft is not deemed to have been so “designed
manufactured, or qualified through su


Doing so would not only clarify and simplify the definition of “space qualified,” but also
render that definition logical and appropriate.


Alternatively, if BIS does not make this change to the definition of “space qualified,”
then, at a minimum, BIS should clarify what “qualified through successful testing” means. A
phrase that is central to the control status of many ICs would benefit from some definition
or explanation in the EAR.


For an IC to be “space qualified” it is not enough
also be qualified through that testing. Industry practice is that devices are space qualified
only if they are formally certified as being space qualified, regardless of whether the
manufacturer or a third party te
of “space qualified.” Specifically, BIS should include at the end of the first Note to the
“space qualified” definition the following clarifying language:


For purposes of this definition, “quali
rating or certification to operate at altitudes greater than 100 km above the
Earth. Thus, any device certified by the manufacturer to be operative at
altitudes greater than 100 km is “qualified through successful te
any device not certified by the manufacturer to be operative at altitudes
greater than 100 km is not “qualified through successful testing,” regardless
of any testing performed by any party.


If BIS does not make “qualified through successful t
“specially designed,” and does not include the suggested additional clarifying language
above at the end of the first Note to the “space qualified” definition, then BIS should at least
clarify what “successful testing” means. Testi


7 Proposed EAR Revisions at 31,434.
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operation at altitudes greater than 100 km.7 Second, BIS provides no definition of
“qualified through successful testing.”


inappropriate to classify a device that is not “specially designed” for spacecraft
as being “space qualified” and thereby subject to munitions-like controls. Commercial ICs
that are not “specially designed” should not be controlled as if they were “specia
designed.” Doing so defeats the entire purpose of having a “specially designed” definition.
There is no need for BIS to include within new ECCN 9A515.x any item that is not “specially
designed” for spacecraft, and so BIS should modify the second Note to the ECCN as follows:


The phrase “designed, manufactured, or qualified through successful
in this definition is synonymous with “specially designed.” Thus, for


example, an item that is “specially designed” for a spacecraft is deemed to
manufactured, or qualified through successful testing” for


operation at altitudes greater than 100 km and an item that is not “specially
designed” for a spacecraft is not deemed to have been so “designed,


or qualified through successful testing.”


Doing so would not only clarify and simplify the definition of “space qualified,” but also
render that definition logical and appropriate.


Alternatively, if BIS does not make this change to the definition of “space qualified,”
a minimum, BIS should clarify what “qualified through successful testing” means. A


phrase that is central to the control status of many ICs would benefit from some definition


For an IC to be “space qualified” it is not enough that it is successfully tested; it must
also be qualified through that testing. Industry practice is that devices are space qualified
only if they are formally certified as being space qualified, regardless of whether the
manufacturer or a third party tested the device. BIS should confirm such an understanding
of “space qualified.” Specifically, BIS should include at the end of the first Note to the
“space qualified” definition the following clarifying language:


For purposes of this definition, “qualified” must be evidenced by an explicit
rating or certification to operate at altitudes greater than 100 km above the
Earth. Thus, any device certified by the manufacturer to be operative at
altitudes greater than 100 km is “qualified through successful testing,” and
any device not certified by the manufacturer to be operative at altitudes
greater than 100 km is not “qualified through successful testing,” regardless
of any testing performed by any party.


If BIS does not make “qualified through successful testing” synonymous with
“specially designed,” and does not include the suggested additional clarifying language
above at the end of the first Note to the “space qualified” definition, then BIS should at least
clarify what “successful testing” means. Testing may be performed not only by the
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Second, BIS provides no definition of


inappropriate to classify a device that is not “specially designed” for spacecraft
like controls. Commercial ICs


that are not “specially designed” should not be controlled as if they were “specially
designed.” Doing so defeats the entire purpose of having a “specially designed” definition.
There is no need for BIS to include within new ECCN 9A515.x any item that is not “specially


to the ECCN as follows:


or qualified through successful
synonymous with “specially designed.” Thus, for


example, an item that is “specially designed” for a spacecraft is deemed to be
for


operation at altitudes greater than 100 km and an item that is not “specially


Doing so would not only clarify and simplify the definition of “space qualified,” but also


Alternatively, if BIS does not make this change to the definition of “space qualified,”
a minimum, BIS should clarify what “qualified through successful testing” means. A


phrase that is central to the control status of many ICs would benefit from some definition


that it is successfully tested; it must
also be qualified through that testing. Industry practice is that devices are space qualified
only if they are formally certified as being space qualified, regardless of whether the


sted the device. BIS should confirm such an understanding
of “space qualified.” Specifically, BIS should include at the end of the first Note to the


fied” must be evidenced by an explicit
rating or certification to operate at altitudes greater than 100 km above the
Earth. Thus, any device certified by the manufacturer to be operative at


sting,” and
any device not certified by the manufacturer to be operative at altitudes
greater than 100 km is not “qualified through successful testing,” regardless


esting” synonymous with
“specially designed,” and does not include the suggested additional clarifying language
above at the end of the first Note to the “space qualified” definition, then BIS should at least


ng may be performed not only by the







1101 K


manufacturer of an IC, but also by a third party further down the line of commerce, and, if
neither of the changes suggested above is made, a common definition of “successful testing”
is required. To that end, BIS shoul
qualified” that states that for a device to be “successfully tested” it must meet the following
criteria:


1) RHA certified equal to or greater than 500 Krad, and


2) Rated as Class Level S and QML Class V (to be reflected in the part
number used by the manufacturer), and


3) Tested via Destructive Physical Analysis (DPA) testing consistent
with program technical requirements and MIL
equivalent testing standar


It is noteworthy that where a device undergoes destructive
party, the results of that sample
equivalent, QMLV-certified and RHA rated
space qualified. Accordingly, BIS should ensure that the concept of an “individually tested
device” for purposes of 9A515.x encompasses this highly narrow extrapolation procedure,
provided it applies solely to the equivalent QMLV
intended for space qualification, are in the physical possession of the party responsible
testing and should conform to the sample size specified for DPA testing,
number of 30 units per Lot Date Code and Part N
sample test results must not be imputed to any other items in the same production run or
model series in the application of any test requirement under 9A515.x.


In particular, regardless of the definition afforded
testing,” BIS should further emphasize that if an individually tested device is “qualified
through successful testing” then that qualification pertains only to the specific device
qualified and not to any other device produced
the qualified device. It must be clear that if a downstream third party “up screens” a device
or a series of devices and qualifies that device or those devices as being “space qualified”
through individual testing and certification, the results of that testing and certification will
not affect the classification of similar, non
same manufacturer. SIA understands that this is the intent and meaning of the first Note to
the “space qualified” definition, but requests that BIS confirm as much, taking into account
the concept of “individually tested device” as recommended by SIA above.
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manufacturer of an IC, but also by a third party further down the line of commerce, and, if
neither of the changes suggested above is made, a common definition of “successful testing”
is required. To that end, BIS should include an additional Note to the definition of “space
qualified” that states that for a device to be “successfully tested” it must meet the following


RHA certified equal to or greater than 500 Krad, and


Rated as Class Level S and QML Class V (to be reflected in the part
number used by the manufacturer), and


Tested via Destructive Physical Analysis (DPA) testing consistent
with program technical requirements and MIL-STD-1580, or
equivalent testing standard.


It is noteworthy that where a device undergoes destructive sample testing by a
sample test are often imputed to a very small number of physically


and RHA rated devices in order to enable them to be c
space qualified. Accordingly, BIS should ensure that the concept of an “individually tested
device” for purposes of 9A515.x encompasses this highly narrow extrapolation procedure,
provided it applies solely to the equivalent QMLV-certified and RHA rated items that are
intended for space qualification, are in the physical possession of the party responsible
testing and should conform to the sample size specified for DPA testing, i.e., a maximum
number of 30 units per Lot Date Code and Part Number combination. Such destructive


test results must not be imputed to any other items in the same production run or
model series in the application of any test requirement under 9A515.x.


In particular, regardless of the definition afforded “qualified through successful
testing,” BIS should further emphasize that if an individually tested device is “qualified
through successful testing” then that qualification pertains only to the specific device
qualified and not to any other device produced with or sharing similar characteristic with
the qualified device. It must be clear that if a downstream third party “up screens” a device
or a series of devices and qualifies that device or those devices as being “space qualified”


ing and certification, the results of that testing and certification will
not affect the classification of similar, non-individually tested devices produced by the
same manufacturer. SIA understands that this is the intent and meaning of the first Note to
the “space qualified” definition, but requests that BIS confirm as much, taking into account
the concept of “individually tested device” as recommended by SIA above.
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manufacturer of an IC, but also by a third party further down the line of commerce, and, if
neither of the changes suggested above is made, a common definition of “successful testing”


d include an additional Note to the definition of “space
qualified” that states that for a device to be “successfully tested” it must meet the following


Rated as Class Level S and QML Class V (to be reflected in the part


Tested via Destructive Physical Analysis (DPA) testing consistent
1580, or


testing by a
test are often imputed to a very small number of physically


devices in order to enable them to be certified as
space qualified. Accordingly, BIS should ensure that the concept of an “individually tested
device” for purposes of 9A515.x encompasses this highly narrow extrapolation procedure,


items that are
intended for space qualification, are in the physical possession of the party responsible for


, a maximum
destructive


test results must not be imputed to any other items in the same production run or


“qualified through successful
testing,” BIS should further emphasize that if an individually tested device is “qualified
through successful testing” then that qualification pertains only to the specific device


with or sharing similar characteristic with
the qualified device. It must be clear that if a downstream third party “up screens” a device
or a series of devices and qualifies that device or those devices as being “space qualified”


ing and certification, the results of that testing and certification will
individually tested devices produced by the


same manufacturer. SIA understands that this is the intent and meaning of the first Note to
the “space qualified” definition, but requests that BIS confirm as much, taking into account







1101 K


Additional ITAR Amendments


Proposed Revised “Defense Service” Definition


The Proposed ITAR Revisions include a new, revised definition of “defense service.”
is apparent from paragraph (a)(1) of that revised definition that the provision of ITAR
technical data to a foreign person qualifies as a defense service.
controlled technical data is already enumerated on the USML, the export of such data already
requires State authorization. There is no need for the export of ITAR
be controlled twice — both as an enumerated defense art
be sufficient for technical data enumerated on the USML to be controlled as a defense article,
with all of the requisite licensing requirements entailed with such a designation. Controlling
such technical data as a defense service constitutes a needless duplication as well as complicating
matters and posing an unnecessary burden on exporters of such data without advancing national
security interests.


State should modify paragraph (a) (1) of the defense services de
provision of an item already enumerated as a defense article on the USML is not a “defense
service.” Specifically, State should insert “or technical data already controlled as a defense
article on the USML” after “other than p


In addition, with respect to paragraph (a)(2) of the “defense service” definition, State
should clarify that the simple provision of an EAR
defense article is not a defense service. That is, State should clarify that in order for a defense
service to occur, a party must provide guidance and assistance in addition to providing the
physical EAR-controlled product. For example, if an IC producer provides an IC contro
ECCN 3A001 or 3A991 to the producer of a defense article, but does not assist the defense
article producer in the integration of that IC into the defense article, then no defense service has
been provided.


“Directly Related”


In the amendments to the ITAR published on April 16, 2013, State provided a
revised definition of “technical data.”
has not changed is the inclusion of “software .
term “directly related” has never been defined. Such a definition is needed. Indeed, just as
a definition of “specially designed” can be useful to clarify and delineate controls on various
items, so too could a definition for “directly related” clarify and delinea
software. The meaning of “directly related” is far from apparent and is subject to wide
ranging interpretations.


8 78 Fed. Reg. 31,448-49.
9 78 Fed. Reg. 31,448.
10 Amendment to the International Traffic in Arms Regulations: Initial Implementation of Export Control Reform
78 Fed. Reg. 22,740, 22,754 (Apr. 16, 2013) (“April 2013 ITAR Amendments”).
11 April 2013 ITAR Amendments at 22,754.
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Additional ITAR Amendments


Proposed Revised “Defense Service” Definition


TAR Revisions include a new, revised definition of “defense service.”
is apparent from paragraph (a)(1) of that revised definition that the provision of ITAR
technical data to a foreign person qualifies as a defense service.9 Yet, insofar as ITAR
controlled technical data is already enumerated on the USML, the export of such data already
requires State authorization. There is no need for the export of ITAR-controlled technical data to


both as an enumerated defense article and as a defense service. It should
be sufficient for technical data enumerated on the USML to be controlled as a defense article,
with all of the requisite licensing requirements entailed with such a designation. Controlling


a defense service constitutes a needless duplication as well as complicating
matters and posing an unnecessary burden on exporters of such data without advancing national


State should modify paragraph (a) (1) of the defense services definition to clarify that the
provision of an item already enumerated as a defense article on the USML is not a “defense
service.” Specifically, State should insert “or technical data already controlled as a defense
article on the USML” after “other than public domain information” in that paragraph.


In addition, with respect to paragraph (a)(2) of the “defense service” definition, State
should clarify that the simple provision of an EAR-controlled item to a party for inclusion in a


a defense service. That is, State should clarify that in order for a defense
service to occur, a party must provide guidance and assistance in addition to providing the


controlled product. For example, if an IC producer provides an IC contro
ECCN 3A001 or 3A991 to the producer of a defense article, but does not assist the defense
article producer in the integration of that IC into the defense article, then no defense service has


the ITAR published on April 16, 2013, State provided a
revised definition of “technical data.”10 One element of the “technical data” definition that
has not changed is the inclusion of “software . . . directly related to defense articles.”


ctly related” has never been defined. Such a definition is needed. Indeed, just as
a definition of “specially designed” can be useful to clarify and delineate controls on various
items, so too could a definition for “directly related” clarify and delineate ITAR controls on
software. The meaning of “directly related” is far from apparent and is subject to wide


Amendment to the International Traffic in Arms Regulations: Initial Implementation of Export Control Reform
78 Fed. Reg. 22,740, 22,754 (Apr. 16, 2013) (“April 2013 ITAR Amendments”).


April 2013 ITAR Amendments at 22,754.
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with all of the requisite licensing requirements entailed with such a designation. Controlling


a defense service constitutes a needless duplication as well as complicating
matters and posing an unnecessary burden on exporters of such data without advancing national


finition to clarify that the
provision of an item already enumerated as a defense article on the USML is not a “defense
service.” Specifically, State should insert “or technical data already controlled as a defense


ublic domain information” in that paragraph.


In addition, with respect to paragraph (a)(2) of the “defense service” definition, State
controlled item to a party for inclusion in a


a defense service. That is, State should clarify that in order for a defense
service to occur, a party must provide guidance and assistance in addition to providing the


controlled product. For example, if an IC producer provides an IC controlled by
ECCN 3A001 or 3A991 to the producer of a defense article, but does not assist the defense
article producer in the integration of that IC into the defense article, then no defense service has


the ITAR published on April 16, 2013, State provided a
One element of the “technical data” definition that


. directly related to defense articles.”11 The
ctly related” has never been defined. Such a definition is needed. Indeed, just as


a definition of “specially designed” can be useful to clarify and delineate controls on various
te ITAR controls on


software. The meaning of “directly related” is far from apparent and is subject to wide-


Amendment to the International Traffic in Arms Regulations: Initial Implementation of Export Control Reform,
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While it would never advocate a definition as complicated and elaborate as the new
regulatory definition of “specially de
“directly related” based on the natural meaning of the words,
specific, dedicated and peculiar manner.”


SIA appreciates the opportunity
forward to continuing its cooperation with the U.S. Government on this subject. Please feel
free to contact the undersigned or SIA’s counsel, Clark McFadden of Orrick, Herrington &
Sutcliffe LLP, if you have questions regarding these comments.


Cynthia Johnson
Co-Chair, SIA Trade Compliance Committee


1101 K Street NW, Suite 450 Washington, DC 20005
p: 202-446-1700 www.semiconductors.org


While it would never advocate a definition as complicated and elaborate as the new
regulatory definition of “specially designed,” SIA would support a principled definition of
“directly related” based on the natural meaning of the words, e.g., “tied or connected in a
specific, dedicated and peculiar manner.”


* * * * *


SIA appreciates the opportunity to comment on the Proposed Revisions and looks
forward to continuing its cooperation with the U.S. Government on this subject. Please feel
free to contact the undersigned or SIA’s counsel, Clark McFadden of Orrick, Herrington &


questions regarding these comments.


David Rose
Chair, SIA Trade Compliance Committee Co-Chair, SIA Trade Compliance Committee
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   July 8, 2013 


Mr. Timothy Mooney 


Regulatory Policy Division 


Room 2099B 


Bureau of Industry and Security 


U.S. Department of Commerce 


14th Street & Pennsylvania Ave., N.W. 


Washington, D.C.  20230 


 


Mr. Kerem Bilge 


Acting Director 


Office of Defense Trade Controls Policy 


U.S. Department of State  


2401
 
E Street, N.W. 


Washington, D.C.  20037 


 


 


Re:       RIN 0694-AF87: Control of Spacecraft Systems and Related Items The 


President Determines No Longer Warrant Control Under the United States 


Munitions List (USML) (Federal Register Notice of May 24, 2013); and 


 


RIN 1400-AD33: Revision of U.S. Munitions List Category XV and 


Definition of Defense Services (Federal Register Notice of May 24, 2013) 


 


Dear Mr. Mooney and Mr. Bilge: 


 


Intel Corporation appreciates the opportunity to provide comments on the above-referenced 


Notices of Proposed Rulemaking (NPRMs).  Our company designs and manufactures high-


volume integrated digital technology platforms that are used worldwide in a wide variety of 


commercial applications spanning such products as PCs, laptops, servers, tablets, smartphones, 


automobiles, automated factory systems, and medical devices.  


 


Consistent with the comments of the Semiconductor Industry Association (SIA) on the proposed 


rulemakings, Intel strongly supports proposed regulatory changes within the NPRMS that: 


 


 Replace USML Category XV(d) with the proposed ECCN 9A515.d in the CCL “500 


series.”  
 


 Articulate the scope of the proposed ECCN 9A515.d with header language reading 


“Microelectronic circuits rated, certified, or otherwise specified or described as meeting 







or exceeding all the following characteristics and that are “specially designed” for 


defense articles, “600 series” items, or items controlled by 9A515.” 


 


SIA’s urgent recommendation to waive the 180-day transition rule for implementing the 


proposed changes for USML XV(d) and ECCN 9A515.d is also vigorously endorsed by Intel.  It 


is unnecessary to delay implementation by six months for these particular changes, given our 


belief that they will not affect current industry products. 


 


In sum, the proposed changes in this area clearly reflect diligent efforts by the administration to 


protect its national security interests while creating a more effective and practical regulation.  


The changes reflect extensive efforts by officials from DOD and other U.S. agencies, national 


labs, and industry technical experts.  We hope the changes can be formally implemented when 


the rulemakings are finalized and published as opposed to prolonging the effective date for 


another 6 months. 


 


Thank you for the opportunity to provide our views on this vital matter. 


 


Sincerely,  


      
David Rose 


Senior Director, Export/Import Policy 


Intel Corporation 
 
 


 








Michelle D. Christy 
Director 
 
 
Office of Sponsored Programs 
 


 
 


Massachusetts Institute of Technology 
77 Massachusetts Avenue, Building E19-750 
Cambridge, Massachusetts 02139-4307 


 
 


Phone 617.324.9022 
Fax 617.253.4734 
Email      mchristy@mit.edu 
http://web.mit.edu/osp/www/ 


 


 


 
 


 


July 8, 2013 
 
 
Regulatory Policy Division 
Bureau of Industry and Security 
U.S. Department of Commerce 
 
By email to publiccomments@bis.doc.gov 
 
Subject:  RIN 0694-AF87 (Control of Spacecraft Systems and Related Items the President Determines 
No Longer Warrant Control Under the USML) 
 
 
To Whom It May Concern, 
 
MIT appreciates the opportunity to comment on the proposed EAR Control of Spacecraft Systems and 
Related Items the President Determines No Longer Warrant Control Under the USML.  MIT 
enthusiastically supports comments being provided by the Association of University Export Control 
Officers (AUECO), the Council on Government Relations (COGR), and the Association of American 
Universities. 
 
We continue to applaud the efforts of the Departments of Commerce, Defense, and State to rationalize, 
clarify, and focus U.S. export controls, and we appreciate the progress so far.  MIT supports and 
appreciates the effort to move some satellites and spacecraft from the U.S. Munitions List (USML) to 
the Commerce Control List (CCL).  We appreciate the consideration that  spacecraft and related items 
that are commercial items with no military or intelligence applications are ill suited to the “600 series” 
ECCNs that have been designated for other items being moved from the USML to the CCL, and thus the 
creation of the 9X515 series ECCNs.  We disagree that separating out those items with no military or 
intelligence applications (e.g. commercial communications satellites) from those that do would be 
unnecessarily complicated and confusing in the context of the resulting higher levels of control than 
would otherwise be required for the purely commercial items.  We are disappointed that this 
consideration has resulted in a lack of flexibility in licensing requirements and are concerned about the 
implications to the performance of fundamental academic research and teaching related to spacecraft 
and related articles at U.S. universities. 
 
MIT notes specifically that, as in the case with the establishment of the “600 series” for other items 
moving from the USML to the CCL, ECCNs 9D515 (software) and 9E515 (technology) include 
sweeping catchalls of” “development”, “production”, operation, installation, maintenance, repair, 
overhaul, or refurbishing of “spacecraft” and related commodities” (emphasis added).   This is in 
contrast to “use” as defined in EAR Part 772.1, which is defined as “operation, installation….,  
 
 
 







 
 
maintenance…, repair, overhaul and refurbishing” (emphasis added).  On university campuses, 
equipment subject to the EAR and enumerated on the CCL is operated by a wide variety of individuals, 
including foreign national students  and trainees in a variety of classroom and research settings without 
information related to the additional elements of “use” being conveyed.  As a result, these activities 
result in a low licensing burden to both the universities and to BIS, which we believe is appropriate 
when foreign national students, technicians, visitors, faculty, and research staff simply have access to 
these items in the conduct of fundamental research or teaching activities on our campuses. 
 
MIT is concerned that the proposed definitions in 9D515 and 9E515 will force a choice between a 
substantially increased administrative burden for us and for BIS, or dramatically restricted participation 
by foreign nationals who would be able to make significant contributions, with no clear national security 
benefit.   
 
Fundamental research projects involving 500 or 600 series controlled items will require deemed export 
licenses in order for foreign students, faculty, visitors, technicians and other research staff to participate, 
including merely operating equipment.  Without licenses, these people will be excluded from 
participating.  Either way, security will have to be implemented to ensure that non-licensed foreign 
members of the campus community will not have access to controlled equipment for any one of these 
purposes. This will require substantial investment of staff and resources, with no clear national security 
benefit. 
 
We are further concerned that these requirements will diminish the ability of universities, including 
MIT, and their faculty to conduct important space science research and to train students in related 
subjects. 
 
MIT recommends that BIS revisit the burden of separating spacecraft systems and related items that do 
have military or intelligence applications from those that do not in an effort to minimize the licensing 
burden associated with purely commercial applications.  We also suggest that BIS specifically address 
the rationale for the decision to deviate from the well understood concept of “use” for those items in the 
“600 series” and especially for those items in the “500 series” with purely commercial applications.    
 
MIT would like to express appreciation for the opportunity to provide comments on these proposed 
changes.   
 
 
Sincerely, 
 


 
 
Michelle D. Christy 
 


















































 


 


 
 
 
 
8 July 2013 
 
Dennis Krepp 
Office of National Security and Technology Transfer Controls 
Bureau of Industry and Security 
U.S. Department of Commerce, room 2099B 
14th Street and Pennsylvania Avenue NW 
Washington, DC 20230 
 
Subject:  Export Administration Regulations (EAR): Control of Spacecraft 


Systems and Related Items the President Determines No Longer 
Warrant Control Under the United States Munitions List (USML) 


 
Reference:  Proposed Rule RIN 0694-AF87 
 Federal Register/Vol. 78, No. 101, May 24, 2013 
 
Dear Mr. Krepp, 
 
Intelsat Corporation hereby submits comments to the Proposed Rule mentioned 
above.  Intelsat welcomes the Export Control Initiative and appreciates the joint 
effort of U.S. government agencies to create a more positive list with clearer 
controls.  Intelsat notes with particular appreciation various interactive discussions 
between BIS, DDTC and DTSA officials and industry representatives.  These 
discussions benefited both Intelsat’s understanding and its analysis of the proposed 
rule. 
 
Intelsat wishes to share the following particular comments: 
 
 
I. Technology in Proposed 9E515 


 


9E515.a “Technology” “required” for the “development,” “production,” 
operation, installation, maintenance, repair, overhaul or refurbishing of 
commodities controlled by ECCN 9A515, “equipment” controlled by 
9B515, or “software” controlled by 9D515. 


Note: “Build-to-print technology” excluded from paragraph b. is classified 
under 9E515.a. 


b. “Technology” (other than “build-to-print technology”) “required” 
for the “development,” “production,” design verification, 
manufacturability, or quality control for items in ECCN 9A515, except 
items in ECCN 9A515.b. 


The Proposed Rule Does not Clearly Distinguish 9E515.a from 9E515.b. 







2 
 


 
Intelsat is concerned that the above provisions overlap and are not clear on the 
intended scope of coverage.  From discussions with BIS, Intelsat understands both 
that BIS acknowledges this confusion, and that BIS intends 9E515.a to be a 
broader category of which 9E515.b is a subset. 
 
Rather than overlapping definitions, BIS should ensure that these paragraphs are 
mutually exclusive sets.  BIS can do this by inserting the phrase: “other than 
“technology”1 controlled by paragraphs .b of this entry” into paragraph 9E515.a.  
BIS included similar text in its rules for aircraft,2 which appear to more effectively 
distinguish between categories.  Intelsat recommends the following methods for 
clarifying such distinctions. 
 
Distinction based on Sensitivity 
 
9E515.a and 9E515.b are far too general and do not account for varying 
sensitivities of technologies for parts and components.  The aircraft rule represents 
a more positive list approach to controlling parts and technologies based on their 
national security sensitivity.  For example, 9E619 divides technologies for items 
that are STA-eligible, not STA-eligible, and merely AT-controlled. 
 
BIS should apply the approach BIS took with the aircraft rules to 9E515: 9E515 
should distinguish between technologies of low, medium, or high sensitivity: 
 
 Low-sensitivity technology should not require licensing or license exceptions 


(e.g. new 9E515.y); 
 Medium-sensitivity production/development technology should be eligible for 


license exceptions for the 36 STA countries and licensed only for other 
countries (revised 9E515.a); and 


 High-sensitivity production/development technology should generally require 
licensing (revised 9E515.b).  The more sensitive technologies are ones BIS itself 
suggested commenters more specifically list out, as shown in 9E619.b and 
9E616.c. 


 
Intelsat’s engineers have reviewed satellite parts at the unit level and identified 
certain examples that fall into the above categories.  A synopsis of their review is 
provided in Exhibit A. 
 
New 9E515.y for Low-Sensitivity Technology 
 
The several low-sensitivity parts identified tend to be widely available outside the 
United States.  Neither they, nor their technologies, should require control other 
than to AT-controlled countries.  Examples include valves (fill & drain, check, 


                                                 
1  See below for comment on the use of the defined term “technology” which has a 


specific meaning including the elements of “development”, “production”, and “use.”  
If BIS does not intend for the term “technology” to be so limited, the quotes should be 
removed. 


2  See BIS, Final Rule on Aircraft, 78 F.R. 22768, 22769 (Apr. 16, 2013). 
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latch), attenuators, and RF switches.  Intelsat proposes that technology for these 
less sensitive items should be classified as 9E515.y. 
 
Revised 9E515.a for Medium-Sensitivity Technology 
 
The medium-sensitivity parts constitute the largest group.  These parts tend to be 
widely available within the NATO countries and Japan, which suggests that these 
parts and their associated production and development technologies should be 
STA-eligible.  Moreover, some of these items have the same sensitivity as items in 
other space-qualified categories that are STA-eligible for production and 
development data.  For example, 3E001 production technology for 3A001-
controlled solar arrays is STA-eligible.  This suggests that BIS revise its approach to 
production and development technology related to these items.  Technology for 
these items should be classified under 9E515.a. 
 
Revised 9E515.b for High-Sensitivity Technology 
 
Finally, a small group of parts are high-sensitivity.  These parts are generally not 
available outside the United States, and may deserve a greater degree of control.  
These include, for example, certain beam forming networks, laser cross-links, and 
active phased arrays.  Non-build-to-print production and development 
technologies for these units should be specifically enumerated under 9E515.b. 
 
There are several reasons for adopting the aircraft approach for 9E515.  First, the 
approach provides a more positive list that would specify technologies and their 
respective control.  Second, inserting a 9E515.y paragraph would add consistency 
with the 1248 Report, which contained AT-controlled 9E515.y.3  Moreover, 9E515 
would be made more consistent with other rules, such as new 9E619, which was 
adopted at a later and more advanced stage of export control reform than the 
1248 Report.  Third, BIS recognized the dual-use nature of 500-series items which 
justifies a broader STA-eligibility for 9E515 than the 600-series items: “[t]he 
majority of the items in the “500 series” are commercial items, and while many of 
the “parts” and “components” have military or intelligence applications, they are 
dual-use items that have commercial applications.”4  Fourth, a positive list would 
be consistent with Export Control Reform goals of “higher walls” around more 
important items.5  Finally, an approach that bounds control based on more 
sensitive items would facilitate trade, industrial competitiveness and cooperation 
with U.S. allies: fundamental to the national security interests of the United 
States. 


                                                 
3  See Rep. on Section 1248 of the National Defense Authorization Act for FY 2010, App. 


2, 2-5, 2-6 (“1248 Report”), available at 
http://www.defense.gov/home/features/2011/0111_nsss/docs/1248_Report_Space_Exp
ort Control.pdf. 


4  See BIS, Proposed Rule on Spacecraft, 78 F.R. 31431, 31435 (May 24, 2013). 
5  See White House Press Release, “Fact Sheet on the President’s Export Control Reform 


Initiative,” Apr. 20, 2010, at http://www.whitehouse.gov/the-press-office/fact-sheet-
presidents-export-control-reform-initiative (“The goal of the reform effort is “to build 
high walls around a smaller yard” by focusing our enforcement efforts on our “crown 
jewels.””). 
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Suggestion of Review Board with DOD Involvement (new EAR 748.3) 
 
Based on discussions with DTSA, Intelsat recognizes that specifying satellite-
related items and technologies may be a substantial task.  One potential means to 
address classifications related to 9E515.a, 9E515.b and 9E515.y (as well as other 
9x515.y’s) would be to establish a review board. 
 
This approach would be consistent with the BIS final rule for aircraft, which 
provided for a procedure for classification requests to confirm that an item is not 
specially designed.6  The review process requires a consensus determination from 
the Department of State, Department of Commerce, and Department of Defense. 
 
A similar review mechanism should be available here.  First, it would allow for 
case-by-case determinations based on specific criteria rather than overly broad 
categorizations reflected by the current 9E515.a and 9E515.b.  Second the review 
process would represent important U.S. equities and expertise that could provide 
authoritative decisions on national security sensitivities.  Third, the scope of 
“space-qualified” and “required” are similar to “specially designed,”7 indicating 
that the review process already finalized would be well-placed to review 9x515 
items.  Finally, such a process could offer consent-based publication of results, 
such as DDTC Commodity Jurisdiction (“CJ”) determinations, which would 
facilitate industry self-classification and add transparency to the process. 
 
Distinction Based on Elements of “Use” Technology 
 
Intelsat recommends that ‘design verification’, ‘manufacturability’, and ‘quality 
control’ should be moved to 9E515.a, and not be subject to licensing in the same 
way as production and development technology. 
 
Although these terms were included in the 1248 Report, the report gave no 
express reasoning for doing so.8  Discussions with BIS indicate that BIS intended 
these to capture post-production technology that is “production-like.”  But 
“production” and “development” should themselves be sufficient to achieve 
control objectives, as with 600 series items.  For example, the aircraft rules 
(Proposed 9E610 and 9E619) did not carve out design verification, 
manufacturability and quality control.  It makes little sense for 500-series items to 
be treated any differently.  Moreover, including these terms in 9E515.b creates 
tension with the exclusion of “build-to-print”, which contains, for example, 
“[a]cceptance, test, or inspection criteria” in order to verify acceptability.  “Design 


                                                 
6  See BIS, Final Rule on Aircraft, 78 F.R. 22768, 22724. 
7  See BIS, Proposed Rule on Spacecraft, 78 F.R. 31431, 31440 (““space-qualified” … 


“Note: The terms ‘designed’ and ‘manufactured’ in this definition are synonymous with 
“specially designed.” Thus, for example, an item that is “specially designed” for a 
spacecraft is deemed to be ‘designed’ or ‘manufactured’ for operation at altitudes 
greater than 100 km and an item that is not “specially designed” for a spacecraft is not 
deemed to have been so ‘designed’ or ‘manufactured.’”). 


8  See Rep. on Section 1248, App. 2, 2-5. 
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verification” and “quality control” may be part of these criteria.  9E515.b would 
thus conflict with 9E515.a, which covers “build-to-print” technology. 
 
Maintaining the proposed definition would also be inconsistent with the Export 
Control Reform goal of allowing US-based companies to coordinate with 
companies or governments of our NATO-ally countries.  For example, as 
proposed, 9E515.b would preclude the ability to use STA for an on-site 
representative of a customer purchasing a satellite to verify that the manufacturer 
is meeting contract requirements for design or quality control for the same.  
‘Manufacturability’ may also cover information used in marketing a satellite, and 
thus delay and deter transactions.  It could also impose a license burden for 
certain basic levels of data required for insurance coverage, thus impeding the 
ability to buy and sell satellite insurance. 
 
Also, as discussed in Part IV, below, Intelsat proposes that BIS replace 9E515.a’s 
disjunctive list of elements of “use,” with “use” itself.  But should BIS intend to 
keep the disjunctive elements of “use” in 9E515.a, Intelsat recommends removing 
‘operations’ from the paragraph.  First, operations data is currently exempt under 
125.4(b)(5) under the ITAR.  This exemption ensures that if a U.S. company 
acquires a license to export a product on the USML, it does not also need to apply 
for a second license to provide “operation” data.  The EAR should be made 
consistent with this policy.  Second, operations data itself is not sensitive, and 
even more strongly should be excluded for non-munitions.  For example, 
‘operations’ data would include baseband unit parameters, i.e., the ground 
parameters necessary to configure the baseband unit to interface to each specific 
spacecraft. 
 
Guidance Clarifying Information that is NOT Controlled 
 
Additionally, BIS should also issue notes or guidance clarifying that the following 
other types of information are not controlled: satellite telemetry data; payload 
performance data, group delay, and in-orbit testing (IOT) results data; and ranging 
data.  The opposite conclusion would run counter to generally accepted 
interpretations, and dramatically burden manufacturers, operators and insurance 
providers, who regularly obtain and transmit this information. 
 
First, DOD/DDTC has stated that satellite telemetry is not ITAR-controlled; this 
telemetry is the wireless transmission and reception of measured quantities for the 
purpose of remotely monitoring environmental conditions or equipment state.  
The spacecraft telemetry is exactly that, remote measurements of the satellite 
environment and states, such as temperatures, voltages, currents, on/off status 
etc.  These are the same parameters that one would use to monitor in any 
industrial production facility, power plant, or data center.  They should not be 
controlled in either instance. 
 
Second, payload performance data, group delay, and IOT results information—
provided that it does not provide any insight to the design, development, test, or 
operation of a satellite—should not be considered EAR-controlled.  This data 
includes the following: 
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 EIRP (including antenna gain) 
 Uplink Gain-to-Thermal Noise (G/T) Ratio 
 Saturation Flux Density 
 Transponder Gain Variation 
 Cross Polarization Isolation 
 Transponder Phase Response (including Phase Shift) 
 Frequency Responses (IMUX and OMUX data) 
 Group Delay  (IMUX and OMUX data) 
 Transponder Amplitude Linearity  
 Noise Power Ratio  
 Transponder Frequency Translation Stability  
 Frequency Plan  


This information would not have risen to “technical data” under the ITAR, and 
should not be controlled under the EAR. 
 
Third, ranging data (to include Two Line Element (TLE) data) is derived from 
measurements taken off a satellite post-launch to determine the spacecraft’s’ 
exact orbital location at any given time, whether in transfer-orbit phase or on-
orbit phase.  Ranging data does not provide any insight to the design, 
development, test, or operation of the satellite.  Furthermore, this data is provided 
to organizations like the North American Aerospace Defense Command (NORAD) 
and the International Telecommunications Union (ITU) who would then place it on 
the public domain.  Therefore, ranging data has generally not been considered 
ITAR-controlled.  It similarly should not be controlled here. 
 
Intelsat’s Proposed Revisions to 9E515 
 
In addition to Intelsat’s suggested notes, above, Intelsat proposes revising 9E515, 
as follows: 
 


a. “Technology” (other than “technology” controlled by paragraph 
.b of this entry) “required” for the “development,” “production,” or 
“use” operation, installation, maintenance, repair, overhaul, or 
refurbishment of items controlled by ECCN 9A515 (except 9A515.y), 
ECCN 9B515 (except 9B515.y), or ECCN 9D515 (except 9D515.y). 
 
b. “Technology” (other than “build-to-print technology”) “required” 
for the “development” or “production” design verification, 
manufacturability, or quality control for items in ECCN 9A515, except 
items in ECCN 9A515.b of any of the following: 
 b.1 …. 
 
y. Specific “technology” “required” for the “development,” 
“production,” or “use” of commodities controlled by 9A515.y or 
9B515.y, or “software” controlled by ECCN 9D515.y. 


 
II. Proposed 9A515: BIS Needs to Provide More Specificity for Parts/Components 
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9A515.x “Parts,” “components,” “accessories” and “attachments” 
that are “space qualified” and not enumerated or controlled in the USML, 
elsewhere within ECCN 9A515, or an ECCN containing “space-qualified” 
as a control criterion, i.e., 3A001.b.1, 3A001.e.4, 3A002.a.3, 3A002.g.1, 
3A991.o, 3A992.b.3, 6A002.a.1, 6A002.b.2, 6A002.d.1, 6A002.e,9 
6A004.c and .d, 6A008.j.1, or 6A998.b. 


 
Creation of 9A515.y 
 
Per the discussion in Part I above, BIS should include 9A515.y that has only AT-
control for satellite-related items of lesser sensitivity.  The reasons include many of 
the same reasons for establishing a 9E515.y, including: (1) export control reform’s 
goals of “higher walls” only for more sensitive items; (2) consistency with the 
1248 Report, as well as other rules, such as aircraft; (3) lesser controls for 500 
series dual-use items; and (4) limiting control for these items facilitates trade and 
industrial competitiveness.  Further, 9A515.y could benefit from the interagency 
review mechanism discussed above. 


 
Include Notes Specifying Jurisdiction of COMSEC Encryption and Hosted Payloads 
 
BIS should include a note clarifying that commercial communications satellites 
containing COMSEC Encryption and military or non-military-related hosted 
payloads remain subject to the EAR. 
 
Prior to the transfer of satellites to the ITAR, the EAR clearly expressed that 
“commercial communications satellites are subject to Commerce licensing 
jurisdiction even if they include the individual munitions list systems, components, 
or parts identified on the United States Munitions List (USML).”10  For COMSEC, 
the ITAR expressly excluded Telemetry Tracking & Control encryption from 
Category XIII when embedded in a commercial satellite, but this exclusion is no 
longer present under the current and proposed rules for Category XIII.  
Furthermore, Intelsat understands through conversations with DTSA that 
COMSEC incorporated into commercial satellites was not intended to make a 
satellite ITAR-controlled.  Finally, COMSEC encryption is a requirement for a 
commercial satellite to carry DOD traffic, so without a see-through rule disclaimer, 
this could hamper USG use of commercial satellites. 
 
For hosted payloads, commercial satellites may have multiple payloads with solely 
commercial functionality on the same satellite with a military payload associated 
with Proposed Category XV(e)(17).11  Companies like Intelsat could be negatively 
impacted.  Subjecting the entire satellite to ITAR-control increases costs and 
prevents industry from providing independent services to both commercial and 
USG agencies.  This would limit the available satellites for USG/DOD use and 


                                                 
9  Note, there is no 6A002.e; it was moved to 6A002.a.1.d. See 77 F.R. 30353, BIS, 


Wassenaar Arrangement 2011 Plenary Agreements Implementation (July 2, 2012), 
http://www.gpo.gov/fdsys/pkg/FR-2012-07-02/html/2012-15079.htm. This ECCN should 
be removed from paragraph. 


10  15 C.F.R. Pt. 774, Supp. No. 1, ECCN 9x005 (1998). 
11 DDTC Proposed Rule on Spacecraft, 78 F.R. 31444, 31451 (May 24, 2013). 
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hinder DOD’s pursuit of more cost effective and increased access to space.12  
Furthermore, diversion risk could still be addressed by licensing requirements for 
the DOD payload with military functionality. 
 


III. Proposed Revisions to 9B515.a 
 


9B515.a Test, inspection, and production “equipment” “specially 
designed” for the “production” or “development” of commodities 
enumerated in ECCN 9A515 or USML Category XV. 
 


Per the discussion related to COMSEC in Part II, above, Intelsat requests 
clarification on the classification of encryption simulators used to test COMSEC 
encryptors when installed on a foreign manufactured satellite. 


 
IV. Definitions 


 
Current Definition of “Technology” 


 
“Technology” “Specific information necessary for the “development”, 
“production”, or “use” of a product.”13 


 
Intelsat notes that the definition of “technology” does not appear to be fully 
compatible with how it is used in 9E515 – as well as proposed and final 600-series 
technology-related paragraphs.  “Use” is “operation, installation (including on-
site installation), maintenance (checking), repair, overhaul and refurbishing.”14 
“Use” is conjunctive – that is, its elements must all be present to constitute “use.”  
But 9E515.a and b include disjunctive contents or elements of “use.”  For 
example, mere operations information not necessary for repair would neither be 
“use,” nor “production,” nor “development.”  Thus, as a threshold matter, it 
would not be “technology” in the first place.  Yet BIS appears to intend to control 
the individual elements of “use” in 9E515.a and all the new 600-series 
technology ECCNs. 
 
For 9E515, Intelsat recommends that BIS should replace the disjunctive elements 
of “use” with “use” itself.  This would provide clarity because conjunctive “use” 
constitutes “technology,” while the mere elements of “use” do not.  Moreover, 
“use” is already defined and traditionally understood: BIS would not have to 
create a new definition.  Finally, replacing the disjunctive elements with “use” 
would be consistent with the dual-use nature of 500-series items, “the majority of 
[which] are commercial items [or] dual-use items that have commercial 
applications.”15  Other dual-use technology ECCNs under the EAR do not include 


                                                 
12 See Air Force, Hosted Payload Solutions, Industry Day Presentation (Feb 19, 2013) 


[Excerpt Provided as Exhibit B] (“HoPS Top-Level Strategy: Pursue a commercially hosted 
space capability in order to secure affordable and resilient access to space; Maximize 
hosting opportunities to provide choices and competitive pricing; Leverage robust 
commercial base and practices”). 


13  15 C.F.R. § 772.1 (2013). 
14  15 C.F.R. § 772.1 (2013) (emphasis added). 
15  See BIS Proposed Rule on Spacecraft, 78 F.R. 31431, 31435 (May 24, 2013). 







9 
 


the disjunctive elements of “use.”  Applying disjunctive “use” is more appropriate 
for military 600-series ECCNs, in that it is more consistent with the ITAR definition 
of “technical data.” 
 
BIS’s other options are not as ideal.  For example, if BIS merely removes the 
quotations from “technology” as listed in 9E515, it may raise questions as to 
what the unquoted technology would mean, and BIS may then have to create 
another definition to clarify.  Alternatively, BIS could maintain the reference to 
disjunctive “use” and revise the definition specifically for items transferred from 
the USML.  For example BIS could add a note to the definition of “technology” or 
refer instead to a definition of “space-qualified technology.”  This option is also 
not ideal, because controlling disjunctive “use” is inconsistent with 500-series 
items or other dual-use items on the EAR. 
 
In addition, BIS should also include a note that specifies what is not included in 
“technology.”  For example, in the ITAR, “technical data” contains such a note.16  
Something similar would provide more clarification on the level of information BIS 
does not intend to control.  This is particularly important for BIS’s proposed 
technology paragraphs for 500- and 600-series, paragraphs which appear to more 
closely approximate DDTC’s definition of “technical data.” 
 
Aircraft Rule’s Final Definition of “Build-to-Print Technology” 
 


Build-to-Print Technology. (1) This is ‘‘production’’ ‘‘technology’’ that 
is sufficient for an inherently capable end user to produce or repair a 
commodity from engineering drawings without: 


(i) Revealing ‘‘development’’ ‘‘technology,’’ such as design 
methodology, engineering analysis, detailed process or 
manufacturing know-how; 
(ii) Revealing the production engineering or process improvement 
aspect of the ‘‘technology;’’ or 
(iii) Requiring assistance from the provider of the technology to 
produce or repair the commodity. 


(2) Acceptance, test, or inspection criteria pertaining to the commodity at 
issue is included within the scope of ‘‘build-to-print technology’’ only if it 
is the minimum necessary to verify that the commodity is acceptable.17 


 
If BIS does not revise 9E515.b, BIS should clarify its definition of “build-to-print” 
technology and some of the elements in Proposed 9E515.b, with which it appears 
to conflict.  For example, “acceptance, test or inspection criteria,” even if it is the 
“minimum necessary to verify that the commodity is acceptable” may conflict 
with “quality control” and “design verification.”  A contract may specifically 


                                                 
16  22 C.F.R. §120.10(a)(5) (2013) (“[technical data] does not include information 


concerning general scientific, mathematical or engineering principles commonly taught 
in schools, colleges and universities or information in the public domain ….  It also does 
not include basic marketing information on function or purpose or general system 
descriptions of defense articles.”). 


17 BIS, Final Rule on Aircraft, 78 F.R. 22659, 22727 (Final § 772.1). 
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require design verification in order to verify that the commodity is acceptable.  
These terms should be defined and more clearly distinguished from build-to-print. 
 
Current and Proposed Definition of “Space-Qualified” 
 
Intelsat notes BIS already expanded the definition of “space-qualified” from how 
Section 772.1 read earlier this year.  Prior to June 20, 2013, the definition had 
been the following: 
 


Space-Qualified. “Products designed, manufactured and tested to 
meet the special electrical, mechanical or environmental requirements for 
use in the launch and deployment of satellites or high-altitude flight 
systems operating at altitudes of 100 km or higher.18 


 
As of June 20, 2013, BIS altered the definition to the following: 
 


Designed, manufactured, or qualified through successful testing, for 
operation at altitudes greater than 100 km above the surface of the Earth. 
Note: A determination that a specific item is “space qualified” by virtue of 
testing does not mean that other items in the same production run or 
model series are “space qualified” if not individually tested19 


 
BIS mentioned the new definition in its May 26, 2013 Proposed Rule guidance, 
noting the Wassenaar’s adoption, the 1248 Report and U.S. Government 
comments on “specially designed.”20 
 
This definition appears to be an expansion.  Prior to June 2013, “space-qualified” 
was conjunctive and limited to items tested to meet certain requirements.  But as 
just revised, the definition is disjunctive, such that an item designed but not 
successfully tested would be covered.  BIS’s Proposed Note, which makes 
“designed” and “manufactured” equivalent to “specially designed,” does provide 
some limitations.21  However, the note does not go far enough. 


                                                 
18  15 C.F.R. 772.1 (Jan. 2013) (emphasis added). 
19  BIS, Wassenaar Arrangement 2012 Plenary Agreements Implementation, 78 F.R. 37372, 


37384 (emphasis added). 
20  See BIS, Proposed Rule on Spacecraft, 78 F.R. 31431, 31434 (“The Wassenaar 


Arrangement adopted the revised definition after the Departments of State and 
Defense submitted to Congress the 1248 Report, describing the proposed controls on 
“space qualified” items not controlled elsewhere. In addition, the revised definition was 
adopted after the U.S. Government had received and considered public comments on 
its proposed definition of “specially designed,” which would be the control parameter 
in its other “.x” catch-all controls”). 


21  BIS, Proposed Rule on Spacecraft, 78 F.R. 31431, 31440 (“Note: The terms ‘designed’ 
and ‘manufactured’ in this definition are synonymous with “specially designed.”  Thus, 
for example, an item that is “specially designed” for a spacecraft is deemed to be 
‘designed’ or ‘manufactured' for operation at altitudes greater than 100 km and an 
item that is not “specially designed” for a spacecraft is not deemed to have been so 
‘designed’ or ‘manufactured.’”). 
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For example, a part need only be ‘designed’ – and not successfully tested – to be 
a “space-qualified” part controlled by 9A515.x.22  Both the proposed note to 
“space-qualified” and the definition of “specially designed” imply that almost any 
non-fastener part for use in commercial satellites would be considered 
“designed,” and thus “space-qualified.”23  This may be so even if the part were 
not finished or successfully tested.  This may run the risk of intent-based control 
rather than functionality based control.  Moreover, this broadens the reach of 
other ECCNs already associated with space-related items, for example, by not 
requiring successful testing. 


So that testing does not get written out of the requirements for “space-qualified” 
Intelsat recommends that an aspect of testing be included in definition of 
“specially designed,” as it relates to parts. 


Current Definition of “Required” 
 


Required. Peculiarly responsible for achieving or exceeding the 
controlled performance levels.” Such “required” “technology” or 
“software” may be shared by different products. For example, assume 
product “X” is controlled if it operates at or above 400 MHz and is not 
controlled if it operates below 400 MHz. If production technologies “A”, 
“B”, and “C” allow production at no more than 399 MHz, then 
technologies “A”, “B”, and “C” are not “required” to produce the 
controlled product “X”. If technologies “A”, “B”, “C”, “D”, and “E” are 
used together, a manufacturer can produce product “X” that operates at 
or above 400 MHz. In this example, technologies “D” and “E” are 
“required” to make the controlled product and are themselves controlled 
under the General Technology Note. (see the General Technology Note.).24 


 
The definition of “required” hinges on the technology “[p]eculiarly responsible for 
achieving or exceeding the controlled performance levels;” however, the lack of 
clear objective criteria such as performance parameters for parts and components 
makes this definition either meaningless or impossible to apply. 
 
For example, in conjunction with the new definition of “space-qualified,” a part 
need only be ‘designed’ – and not successfully tested – to be a “space-qualified” 
part controlled by 9A515.x.25  Both the Proposed note to “space-qualified” and 
the definition of “specially designed” imply that almost any non-fastener part for 
use in commercial satellites would be considered “designed,” and thus be “space-
qualified.”  But the “controlled performance” level is unclear.  Is it merely “space-
qualified?” If so, then any production technology “responsible for achieving” 
‘design’ for use in space would be sufficient to be “required.”  Such a parameter 
is either without meaning or not specific enough to apply. 
                                                 
22  See BIS, Wassenaar Arrangement 2012 Plenary Agreements Implementation, 78 F.R. 


37372, 37384 (June 20, 2013). 
23  See BIS, Final Aircraft Rule, 78 F.R. 22659, 22727 (Final § 772.1). 
24  See 15 C.F.R. § 772.1 (2013). 
25  See BIS, Wassenaar Arrangement 2012 Plenary Agreements Implementation, 78 F.R. 


37372, 37384 (June 20, 2013). 
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Intelsat requests that BIS clarify the meaning of this performance parameter, or 
otherwise resolve the ambiguity of the “space-qualified” and “required” for 
parts. 
 
Current Definitions of “Reexport” & “Transfer” 


 
Reexport. “Reexport” means an actual shipment or transmission of 
items subject to the EAR from one foreign country to another foreign 
country. For purposes of the EAR, the export or reexport of items subject 
to the EAR that will transit through a country or countries, or be 
transshipped in a country or countries to a new country, or are intended 
for reexport to the new country, are deemed to be exports to the new 
country. (See § 734.2(b)of the EAR.) In addition, for purposes of satellites 
controlled by the Department of Commerce, the term “reexport” also 
includes the transfer of registration of a satellite or operational control 
over a satellite from a party resident in one country to a party resident in 
another country.26 


 
Transfer. A shipment, transmission, or release to any person of items 
subject to the EAR either within the United States or outside the United 
States. In-country transfer/transfer (in-country). The shipment, 
transmission, or release of items subject to the EAR from one person to 
another person that occurs outside the United States within a single 
foreign country.27 


 
Intelsat notes that, since commercial satellites will be returned to the CCL, more 
clarification is needed surrounding the transfer requirements of an on-orbit 
satellite registration.  For example, will authorizations of transfers of ownership of 
a company be based on a company’s place of incorporation or ownership 
percentage?  These definitions also do not provide clarification on one’s ability to 
transfer registrations in-country.  Intelsat requests that BIS address these issues in 
either a note or guidance. 
 
V. Program Licensing Options 
 
Intelsat requests clarification that BIS export licenses can streamline licensing 
where programs (like insurance) include multiple parties, in multiple countries 
with multiple third-country nationals and dual nationals.  For example, can 
licenses cover multiple programs for different satellites with a similar group of end 
users?  Both Assistant Secretary Wolf and Intelsat’s separate discussion with 
SNAP-R officials have indicated that this is possible, but BIS should ensure it is 
clarified by regulations, guidance, or both. 
 
This is particularly important where Proposed 9E515.b, as currently written, covers 
production- and development-related technology for every 9A515.x part and 
component, thus making licensing a necessity. 


                                                 
26  15 C.F.R. § 772.1 (2013). 
27  15 C.F.R. § 772.1 (2013). 
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Exhibit A: Commercial Satellite Part Availability and Sensitivity (by Unit)
1


Bus/


Repeater/


TC&R?


Generic Unit Name
Non-US source 


Country


Alternate


Non-US 


Availability?


High- 


Sensitivity


Medium- 


Sensitivity


Low-


Sensitivity


Repeater Antenna feed Canada x
Repeater Antenna Reflector, shaped Europe/Canada x
Repeater Antenna subreflector, shaped Europe/Canada x
Repeater Attenuator Europe x
Bus Attitude Control Electronics Europe x
Bus Battery Control Electronics Europe x
Bus Battery Switch Europe x
Repeater Beam Forming Network (including ground-


based beam formers) x
Repeater Beacon transmitter Norway x
Bus Bipropellant thruster Europe x
Repeater Butler Matrix Europe x
Repeater Channelizer Europe x
Bus Check valve Europe x
Repeater Circulator/ isolator Europe x
TC&R Command Receiver Japan/ Europe x
Bus Configuration Control Electronics Europe x
Bus DC/DC converter Europe x
Bus Digital Control Electronics Europe x
Bus Digital Data Recorder Europe x
TC&R Diplexer Europe x
TC&R Directional coupler Europe x
Repeater Downconverter Europe x
Bus Electrostatic Discharge Protection Unit Europe x
Bus Fill & Drain Valve Europe x
Bus Fuse unit Europe x
Bus Hardline Command & Telemetry Unit Europe x
Bus Heater Control Unit Europe x
Repeater High Power Filter (Temp compensated) x
Bus Holddown assembly Europe x
TC&R Hybrid Europe x


Bus Infrared Earth Sensor Japan x
Repeater Input filter Europe x
Repeater Input multiplexer Europe x
Repeater IP Router (Space-qualified) x
Repeater Isolator Europe x
Repeater Laser cross-link x
Bus Latch Valve Europe x
Repeater Limiting Channel Amplifier x
Repeater Linearized Channel Amplifier Europe x
Bus Lithium-ion battery Japan x
Repeater Low noise amplifier Europe x
Bus Main satellite thruster Europe x
Bus Momentum Wheel Europe x
Repeater Onboard Processor (RF) x
Repeater Ortho Mode Tranducer Canada x
Repeater Oscillator Europe x


 1 This chart does not intend to include items in 9A515.x that are expressly excluded: 3A001.b.1, 3A001.e.4, 3A002.a.3, 3A002.g.1, 3A991.o, 


3A992.b.3, 6A002.a.1, 6A002.b.2, 6A002.d.1, 6A002.e,  6A004.c and .d, 6A008.j.1, or 6A998.b. 1







Exhibit A: Commercial Satellite Part Availability and Sensitivity (by Unit)
1


Bus/


Repeater/


TC&R?


Generic Unit Name
Non-US source 


Country


Alternate


Non-US 


Availability?


High- 


Sensitivity


Medium- 


Sensitivity


Low-


Sensitivity


Repeater Output filter Canada x
Repeater Output multiplexer Canada x
Repeater Phased Array (Active) x
Bus Positioning Mechanism Europe x
Bus Power Control Unit Europe x
Bus Power Distribution Unit Europe x
TC&R Preselect filter Europe x
Bus Pressurant tank Europe x
Bus Pressure regulator Europe x
Bus Pressure transducer Europe x
Bus Propellant filter Europe x
Bus Propellant guage Europe x
Bus Propellant tank Europe x
Bus Pyrotechnic valve Europe x
Bus Reaction wheel Europe x
Repeater Reflector (Unfurlable) x
Repeater RF antenna tracking system (monopulse) x
Repeater RF C-switch Europe x
Repeater RF load Europe x
Repeater RF Power Divider Europe x
Repeater RF receiver Europe x
Repeater RF T-switch Europe x
Bus Ring Laser Gyro Europe x
Repeater R-switch Canada x
TC&R Secure Command Decrypter x
Bus Serial Interface Electronics Europe x
Bus Solar Array Japan x
Bus Solar Array Drive Europe x
Repeater Solid State Power Amplifier Japan x
Bus Space Inertial Reference Unit x
Bus Star Tracker Europe x
Bus Structural panel w embedded heat pipes Japan x
Bus Sun sensor Europe x
TC&R TC&R antenna Europe x
TC&R Telemetry transmitter Japan/ Europe x
Repeater Test coupler Europe x
Repeater Traveling Wave Tube Amplifier Europe x
Repeater Waveguide circulator Canada x
Repeater Waveguide termination Europe x
Bus Wheel Drive Electronics Europe x
Bus Xenon flow controller Europe x
Bus Xenon ion thruster Russia x
Bus Xenon Ion Propulsion System x


 1 This chart does not intend to include items in 9A515.x that are expressly excluded: 3A001.b.1, 3A001.e.4, 3A002.a.3, 3A002.g.1, 3A991.o, 


3A992.b.3, 6A002.a.1, 6A002.b.2, 6A002.d.1, 6A002.e,  6A004.c and .d, 6A008.j.1, or 6A998.b. 2
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Robert Monjay


From: Ben Brockert <ben@ablesc.com>
Sent: Monday, July 08, 2013 4:40 PM
To: PublicComments
Subject: Comments on RIN 0694-AF87


To whom it may concern; 
 
I am immensely pleased that an amendment to the USML is being 
proposed. It is definitely a step in the right direction. As a 
contractor working on commercial space projects of no military use, 
with interest from potential international customers, the current 
regulations around ITAR have harmed my competitiveness compared to 
non‐US companies. 
 
The proposed rulemaking has been thoroughly analyzed and replied to by 
my colleague Jon Goff, CEO of Altius Space Machines. His comments have 
been submitted and can also be read online at 
http://blog.altius‐space.com/wp‐content/uploads/2013/07/Altius_USMLCatXVRevision_Comments_RIN‐1400‐AD33.pdf
 
I would like to reiterate his comments and concerns and second his 
proposed solutions. 
 
In particular, I'd like to highlight his comments regarding USML 
Category XV Paragraph (a)(11), regarding man‐rated spacecraft: 
 
"For all of these reasons, Altius feels that man‐rated spacecraft are 
clearly of predominately civilian applications, and are not something 
that the US has a unique technological advantage in. As such, we 
strongly recommend that paragraph 121.1(a)(11) be removed entirely 
from the US Munitions List, and control of manned spacecraft be 
handled entirely via the newly created 9X515 ECCNs under the EAR." 
 
Manned suborbital and orbital scientific research and space tourism 
have almost no possible military dual use, and as such should not be 
controlled as a munition. Its inclusion on the USML only serves to 
damage a nascent industry and give unfair advantage to international 
competitors on the open market. 
 
Thank you for your time, and I look forward to the day when only arms 
are covered by the International Traffic in Arms Regulations. 
 
Ben Brockert 
CEO, Able Space Co. 
PO Box 461292, Denver CO 80246 
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July 8, 2013 


 


Regulatory Policy Division 


Bureau of Industry and Security 


U.S. Department of Commerce  


Room 2099B 


14
th


 St. and Pennsylvania Ave. NW 


Washington, D.C. 20230 


 


Re:  RIN 0694—AF87 


 


Dear Sir/Madame: 


 


We are pleased to respond on behalf of the Council on Governmental Relations (COGR) and the 


Association of American Universities (AAU) to the May 24, 2013 Federal Register Notice (78 FR 


31431) on the changes proposed by the U.S. Department of Commerce’s Bureau of Industry and 


Security (BIS) with regard to the transfer of spacecraft systems and related items from the United 


States Munitions List (USML) to the Commerce Control List (CCL) (RIN 0694-AF87).  COGR is 


an association of 189 U.S. research universities and their affiliated academic medical centers and 


research institutes that concerns itself with the impact of federal regulations, policies, and practices 


on the performance of research and other sponsored activities conducted at its member institutions.  


AAU is an association of 60 U.S. and two Canadian preeminent research universities organized to 


develop and implement effective national and institutional policies supporting research and 


scholarship, graduate and undergraduate education, and public service in research universities. 
 


COGR and AAU have strongly supported the transfer of export control jurisdiction for satellites 


and related items from the International Traffic in Arms Regulations (ITAR) to the Export 


Administration Regulations (EAR) administered by BIS.  In November 2012, the associations sent 


a letter to the Senate Armed Services Committee to express our support for the amendment to the 


FY 2013 National Defense Authorization Act (NDAA) that returned to the executive branch the 


authority to determine export control jurisdiction for such items.  The former FY 1999 NDAA 


requirement for ITAR control of these items adversely affected the ability of universities and their 


faculty to conduct important space science research and to train students in related subjects.  


Problems associated with ITAR control of space-related research and education activities led some 


of our member institutions to decrease their efforts in these areas.  Our hope was that transferring 


less militarily sensitive satellites and space-related technologies to EAR jurisdiction, as 


recommended in the FY 2010 NDAA Section 1248 report, would enhance the ability of our 


institutions to engage in space-related research and education. 


 


The proposed rule establishes a new “500 series” of Export Control Classification Numbers 


(ECCNs) for control of spacecraft systems and related items on the CCL.  The companion 


proposed ITAR rule (RIN 1400-AD33) maintains ITAR control for certain items such as military 


and intelligence satellites, launch vehicles and related technologies.  Spacecraft other than those 
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enumerated in the proposed new USML Category XV or in ECCN 9A004, including satellites, 


manned or unmanned space vehicles, whether designated developmental, experimental, research or 


scientific, would be controlled under proposed ECCN 9A515. 


 


We believe the proposed rule is consistent with the Section 1248 report recommendations and the 


interests of the university research community, with one important exception.  Certain new 


proposed 500 series ECCNs define controlled “software” (ECCN 9D515) and “technology” 


(ECCN 9E515) as that specially designed or required “for the ‘development,’ ‘production,’ 


operation, installation, maintenance, repair, overhaul, or (emphasis added) refurbishing of 


‘spacecraft’ and related commodities…”  Similar language was included in the new 600 series 


ECCNs 9E610 and 9E619, published as a final rule in April (RIN0694—AF65). 


 


Particularly with regard to technology, this is inconsistent with the definition of “use” in EAR Part 


772.1, which is defined as “operation, installation…, maintenance…, repair, overhaul and 


(emphasis added) refurbishing.”  It raises issues that were of great concern to the university 


community when a similar change (use of “or” instead of “and”) with regard to use technology 


was proposed by the Commerce Inspector General in 2004.  While access to technology for 


production and development purposes may have less impact at universities, access for any 


category of “use” is another matter.  It raises the potential of a greatly increased need for deemed 


export licenses.  Many fundamental research projects at universities involving 500 or 600 series 


controlled items will require determinations of the need for deemed export licenses in order for 


foreign students, faculty, visitors, technicians and other research staff to work on such projects, 


including merely operating equipment where no information is conveyed.  Security will have to be 


implemented to ensure in such cases that non-licensed foreign members of the campus community 


and visitors to the campus will not have access to controlled equipment for any one of these 


purposes.  This may require substantial investment of staff and resources by universities, and lead 


to an increased licensing burden for BIS with no clear national security benefit. 


 


Moreover, in neither the proposed 500 series rule nor the 600 series rules has BIS provided any 


explanation of this change or why it is needed for items controlled in these series.  It creates a 


dissymmetry in the EAR, and is likely to lead to confusion and misunderstanding.  It is 


inconsistent with BIS’s previous clarification of deemed export regulatory requirements in 


response to the Inspector General’s report, which concluded that the definition of “use” in EAR 


772.1 “appropriately implements the underlying export control policy rationale in the EAR” (78 


FR 30840; May 31, 2006).  BIS previously determined that the totality of the “use” activities 


should trigger the requirement (rather than mere operation of a controlled item by a foreign 


national), and that the change from “and” to “or” “would result in an expansion of deemed export 


licensing applications imposing a substantial licensing burden on the regulated community, 


without a corresponding benefit to national security.”  Nowhere is there any explanation as to why 


BIS believes this “coherent, bright line rule” it previously espoused should not apply to 500 or 600 


series items.  It also appears inconsistent with the goal of the President’s Export Control Reform 


Initiative to reduce unnecessary controls by building higher walls around fewer items. It seems 


especially ironic in that the companion proposed ITAR rule includes a redefinition of “defense 


services” which in essence lowers the walls around providing assistance to a foreign person in 


basic operation, installation, intermediate maintenance and servicing of military critical 


technologies that remain controlled on the USML.   


 


We request that BIS reconsider the need for this significant change with regard to “use” as defined 


in the EAR.  Given that more transfers from the ITAR to the EAR 600 series are ongoing and 
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planned in the near future, this is a matter of significant concern to our institutions.  The failure to 


provide any justification or discussion concerning the rationale for this change is particularly 


troubling.  The effect may be to vitiate much of the presumed benefit of the transfer of items from 


the ITAR to the EAR.  


 


Our concern is heightened by the failure to fully incorporate the existing ITAR bona fide employee 


license exemption into the EAR 740.13(f).  As we pointed out in comments to BIS last August, the 


end use restrictions may limit the usefulness of this exemption to universities.  The ITAR also 


contains a specific exemption for the export by U.S. institutions of higher learning of satellites 


fabricated for fundamental research purposes (123.16(10)) which has not been incorporated into 


the proposed EAR 500 series.  Lack of full ITAR exemptions in the EAR limits the harmonization 


that was one of the goals of the Reform Initiative.   


 


These changes are likely to impose substantial additional compliance burdens on the university 


community with regard to both research and training programs related to spacecraft systems and 


related items controlled under the proposed 500 as well as items controlled under the 600 series.  


In our view they are likely to lead to undue complexity and confusion, which undermines the goals 


of the Reform Initiative and will neither enhance compliance nor national security.   


 


We appreciate the opportunity to comment on the proposed rule. 
 


Sincerely, 


 


 


 


 


Anthony P. DeCrappeo 


President 


Council on Governmental Relations 


 


Hunter R. Rawlings III 


President 


Association of American Universities 
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COMMENTS OF THE SATELLITE INDUSTRY ASSOCIATION  
TO THE DEPARTMENT OF COMMERCE,  
BUREAU OF INDUSTRY AND SECURITY 


REGARDING SPACECRAFT SYSTEMS AND RELATED ITEMS  
THE PRESIDENT DETERMINES NO LONGER WARRANT CONTROL  


UNDER THE UNITED STATES MUNITIONS LIST 
 


 The Satellite Industry Association (SIA), on behalf of its member companies,1 
hereby files its comments concerning the proposed treatment of spacecraft systems and 
related items that the President determines no longer warrant control under the United 
States Munitions List (USML) Category XV under the Commerce Control List (CCL), in 
response to the U.S. Department of Commerce, Bureau of Industry and Security’s notice 
of proposed rulemaking.2 SIA is a U.S.-based trade association providing worldwide 
representation of the leading satellite operators, service providers, spacecraft and 
component manufacturers, launch service providers, and ground equipment suppliers. 
Since its creation nearly two decades ago, SIA has become the unified voice of the U.S. 
satellite industry on policy, regulatory, and legislative issues affecting the satellite 
business. 
 


                                                           
1 SIA Executive Members include: Artel, LLC; The Boeing Company; The DIRECTV Group; EchoStar 


Satellite Services LLC; Harris CapRock Communications; Hughes Network Systems, LLC; Intelsat S.A.; 
Iridium Communications Inc.; Kratos Defense & Security Solutions; LightSquared; Lockheed Martin 
Corporation.; Northrop Grumman Corporation; Rockwell Collins Government Systems; SES Americom, 
Inc.; and SSL. SIA Associate Members include: AIS Engineering, Inc.; Astrium Services Government, Inc.; 
ATK Inc.; Cisco; Cobham SATCOM Land Systems; Comtech EF Data Corp.; DRS Technologies, Inc.; 
Encompass Government Solutions; Eutelsat, Inc.; Globecomm Systems, Inc.; Inmarsat, Inc.; ITT Exelis; 
Marshall Communications Corporation.; MTN Government Services; NewSat America, Inc.; O3b 
Networks; Orbital Sciences Corporation; Panasonic Avionics Corporation; Spacecom, Ltd.; Row 44; 
Spacenet Inc.; TeleCommunication Systems, Inc.; Telesat Canada; The SI Organization, Inc.; TrustComm, 
Inc.; Ultisat, Inc.; ViaSat, Inc., and XTAR, LLC. Additional information about SIA can be found at 
http://www.sia.org. 


2 See Export Administration Regulations (EAR): Control of Spacecraft Systems and Related Items the 
President Determines No Longer Warrant Control Under the United States Munitions List (USML), 
Proposed Rule, 78 Fed. Reg. 31,431-31,443 (May 24, 2013) (to be codified in 15 C.F.R. pts. 734, 736, 740, 
742, 748, 758, 772, and 774). 
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 SIA applauds the Administration’s comprehensive proposal to right-size the 
rules that govern exports of satellites and their parts and components. SIA has long 
supported rigorous, effective, predictable, and transparent U.S. export control policies 
and practices, and is pleased to see reform brought to a system that has had the 
unforeseen consequence of disadvantaging U.S. spacecraft and component 
manufacturers in the global marketplace. We support U.S. space leadership and 
competitiveness as a key national security objective, and we look forward to the speedy 
implementation of new regulations that will aid the competitiveness and health of the 
U.S. space industrial base. 
 
 According to SIA’s 2013 State of the Satellite Industry Report3, global satellite 
manufacturing revenues reached $14.6 billion in 2012. The U.S. market share as 
measured by revenues was 56 percent in 2012, and has fluctuated between 30 percent 
and 60 percent over the past 5 years. It is notable, however, that 61 percent of U.S. 
satellite manufacturing revenues was derived from U.S. government business, and thus 
the 60 percent overall market share figure does not necessarily indicate U.S. companies’ 
ability to win contracts open to international competition. The SIA State of the Satellite 
Industry Report also speaks to other indicators that help characterize the health of the 
U.S. space industrial base. As prior iterations of the report have documented4, U.S. 
private sector satellite manufacturing employment peaked in 2006 at 32,368, but by the 
third quarter of 2012 had fallen to 24,274, a decline of 25 percent. The aggregate 
downward trend in overall satellite manufacturing employment is consistent with 
widespread anecdotal indications that U.S. space manufacturing companies have been 
going out of business, ceasing or reducing production runs of space-qualified products, 
or otherwise exiting the market. SIA and its members look to reform of the U.S. export 
control framework for satellites and related items as a crucial action in support of the 
entire satellite industry. Reform will provide particular value to companies in the space 
supply chain that will no longer be shut out of major European and allied markets due 
to the actual complications and stigma associated with the International Traffic in Arms 
Regulations (ITAR). 
 
 SIA strongly supports and welcomes the proposals made by the Department of 
Commerce to reform the export control system for satellites and related items. The 
proposed rules represent a substantial improvement over the existing export control 
system for satellites and related items. After undertaking a thorough review of the 
proposed rules, SIA has identified several areas in which modifications would enhance 
the regulations’ focus on the technologies of greatest concern, provide additional clarity, 


                                                           
3 See Satellite Industry Association, 2013 State of the Satellite Industry Report, June 2013, 
http://www.sia.org/wp-content/uploads/2013/06/2013_SSIR_Final.pdf.  
 
4 State of the Satellite Industry Reports from previous years are available at: http://www.sia.org/state-
of-the-satellite-industry-report/.  



http://www.sia.org/wp-content/uploads/2013/06/2013_SSIR_Final.pdf

http://www.sia.org/state-of-the-satellite-industry-report/

http://www.sia.org/state-of-the-satellite-industry-report/
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and enhance the intended benefits of reform for the U.S. satellite sector and overall U.S. 
space industrial base. 
 
 SIA urges the Department to ensure that the revised export control system for 
satellites and related items does not establish a “double licensing” requirement for 
certain items, where both a Commerce Department and a State Department license 
would be required for export. (In SIA’s comments on the proposed previsions to USML 
Category XV5, we note one limited exception to this position in the unique case of 
hosted payloads.) In general, “double licensing” requirements run contrary to the goal 
of streamlining and simplifying the existing system. One step that would help avoid the 
establishment of a “double licensing” requirement would be to clarify the application of 
the see-through rule to items listed under the revised USML Category XV. There are 
several items proposed for control under USML Category XV which, depending on 
their interpretations, may capture components that are incorporated into numerous 
satellites proposed for control under Commerce Control List (CCL) Export Control 
Classification Number (ECCN) 9A515. Clarification on how the see-through rule would 
apply in cases such as these would help reduce confusion within the commercial 
satellite industry while also easing the burden placed on licensing officers in the 
Departments of State and Commerce. SIA recommends treating such USML-controlled 
components that are incorporated into completed spacecraft prior to export as under 
Commerce jurisdiction. 
 
 SIA notes that there is precedent for accommodating this request. For a period of 
time in the 1990s, when commercial communications satellites were controlled under 
paragraph .a of CCL ECCN 9A004, there was a technical note to this paragraph that 
clarified the application of the see-through rule with respect to CCL-controlled satellites 
which incorporated USML-controlled components. The note stated that:  
 


“Commercial communications satellites are subject to Commerce licensing jurisdiction 
even if they include the individual munitions list systems, components, or parts 
identified in Category XV(f) of the USML. In all other cases, these systems, components, 
or parts remain on the USML…”6   


 
SIA believes that components integrated into completed spacecraft prior to export pose 
little or no national security risk independent of the spacecraft itself. Individual 
components cannot easily be accessed once integrated into spacecraft, and when these 
spacecraft are physically exported, they are destined for a launch site. Therefore, SIA 
believes that the re-establishment of such a technical note with respect to specific items 


                                                           
5 See Amendment to the International Traffic in Arms Regulations: Revision of U.S. Munitions List 
Category XV and Definition of “Defense Service,” Proposed Rule, 78 Fed. Reg. 31,444-31,451 (May 24, 
2013) (to be codified in 22 C.F.R. pts. 120, 121, and 124). 
6 Commercial Communications Satellites and Hot Section Technology for the Development, Production 
or Overhaul of Commercial Aircraft Engines, 61 Fed. Reg. 54,540-54,544 (Oct. 21, 1996) (to be codified at 
15 C.F.R. pt. 774). 
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listed under paragraph (e) of USML Category XV, CCL ECCN 9A515, or both, would be 
a clear and simple way of addressing the issue of double licensing that would not pose 
a national security risk. 
 


SIA also strongly recommends the creation of a CCL licensing practice or policy 
by which a satellite manufacturer or operator could obtain a single cradle-to-grave 
program license that would cover all manufacturer-client interactions, beginning with 
marketing and sales activities and including contract discussions, delivery negotiations, 
and on-orbit support. Even if a separate license for launch services would also be 
required, a single license covering all other activities would be invaluable.   
 
 In addition, SIA urges the Department to ensure that the definitions that apply to 
the new ECCNs are clarified in order to avoid accidental noncompliance and to 
promote consistent application of the rules so as to accomplish the goals of the 
regulations. As discussed in further detail below, SIA is deeply concerned about the 
proposed definitions of and controls for “technology” in ECCN 9E515. If these 
definitions and controls are not modified and clarified, they could have the effect of 
requiring a license for each individual technical exchange that occurs over the lifetime 
of a satellite project (e.g., design, manufacture, operation, and de-orbit). This would be 
extremely burdensome and time-consuming for both companies and regulators, and 
would be contrary to the Department’s overall goal of improving and streamlining the 
export controls on satellite items. We urge the Department to consider how its 
proposals intersect with the satellite market and with common business practices, as 
well as the potential damage that could be caused by unclear standards for compliance. 
Clear rules that are consistent with typical business practices will help promote 
compliance while also enhancing the U.S. industry’s international competitiveness. 
 
 In the following technical discussion, SIA also offers a number of additional 
modifications, comments, and questions to the proposed rule in order to ensure that the 
future regulatory environment is as clear and effective as possible. The proposals from 
the Federal Register notice have been reproduced in the indented, italicized paragraphs, 
with SIA’s comments in the subsequent paragraph(s). SIA’s recommended edits to the 
proposed rule are depicted in red within the italicized paragraphs, with a justification 
for these recommendations included in the subsequent paragraph(s). 
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Technical Discussion 
 


§ 734.4 De minimis U.S. content. 
(a) * * * 
(6) There is no de minimis level for foreign-made items that incorporate U.S.-origin ‘‘500 
series’’ or ‘‘600 series’’ items when destined to a country listed in Country Group D:5 of 
Supplement No. 1 to part 740 of the EAR. 


 
The term “destined to a country” in this paragraph is unclear. Does this phrase refer to 
the end-user country, or does it also include the country of any party in temporary 
contact with the item while it is transiting one of these countries? For example, if a 
commercial communications satellite incorporating a U.S. component controlled under 
ECCN 9A515.x were to transit through, be handled by a national of (e.g., in a transport 
container), or be launched from a country listed in Group D:5, would a de minimis rule 
of 0% be applicable? Additionally, to encourage clarity and promote ease of access to 
the updated rules, SIA requests that Country Group D:5 be incorporated into the copy 
of part 740 of the Export Administration Regulations (EAR) available on the Commerce 
Department’s website. 
 


§ 740.2 Restrictions on all License Exceptions. 
Paragraph (a)(7) “Space qualified” items. Commodities defined in 3A001.b.8 (Traveling 
Wave Tube Amplifiers (TWTAs) exceeding 18 GHz), 6A002.a.1, 6A008.j.1, or 6A998.b; 
“software” for commodities defined in 3A001.b.8 (Traveling Wave Tube Amplifiers 
(TWTAs) exceeding 18 GHz), 6A002.a.1, 6A008.j.1, or 6A998.b and controlled under 
ECCNs 3D001 (Traveling Wave Tube Amplifiers (TWTAs) exceeding 18 GHz), 6D001, 
6D002, 6D991; and “technology” for commodities defined in ECCNs 3A001.b.8 
(Traveling Wave Tube Amplifiers (TWTAs) exceeding 18 GHz), 6A002.a.1, 6A008.j.1, 
or 6A998.b and controlled under ECCNs 3E001, 6E001, 6E002, 6E101, 6E991. 


 
While proposals relating to EAR § 740.2(a)(7) were not included in the proposed rule, 
SIA believes that this section should be deleted. The original reason for the inclusion of 
paragraph (a)(7) was to ensure compliance with the legal requirements for the export of 
satellites and related items that had been in effect up until the National Defense 
Authorization Act for Fiscal Year 2013 (2013 NDAA) was enacted. In effect, paragraph 
(a)(7) bars the use of license exceptions for certain “space-qualified” commodities that 
had been listed under other ECCNs prior to the passage of the 2013 NDAA. Given that 
the Department stated in the proposed rule that “Most ‘500 series’ items would be 
eligible for several license exceptions, including STA,” SIA believes that the restrictions 
on the use of license exceptions imposed by paragraph (a)(7) are no longer appropriate, 
and should be eliminated. In addition to standardizing the controls on satellites and 
related items across various ECCNs, this reform would help clarify the items for which 
the use of license exceptions is approved, which would help promote compliance. 
 


§ 740.2 Restrictions on all License Exceptions. 
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Paragraph (a)(17) “ ‘‘500 series’’ items that are controlled for missile technology (MT) 
reasons may not be exported, reexported, or transferred (in-country) under License 
Exception STA (§ 740.20 of the EAR). Items controlled under ECCNs 9D515.b through 
.g and 9E515.b are not eligible for license exceptions except for License Exception GOV 
(§ 740.11(b)(2) of the EAR)” 


 
SIA observes that the distinction in ECCN 9E515 between paragraphs .a and .b will 
have a strong bearing on how frequently this section will be applicable. Specifically, if 
the bulk of the technology controlled under ECCN 9E515 is considered to be controlled 
under paragraph .b of that ECCN, paragraph (a)(17) will place unnecessary restrictions 
on the use of License Exception STA for many of the technical exchanges that take place 
between spacecraft manufacturers and their suppliers and customers. SIA below 
proposes edits to and raises questions about the proposed definitions for paragraphs .a 
and .b of ECCN 9E515, but notes that the restriction on the use of license exception STA 
for items controlled by paragraph .b of that ECCN is one of the satellite industry’s most 
significant concerns about the entire proposed rule. 
 


§ 772.1 Definitions of terms as used in the Export Administration Regulations 
(EAR).  
500 series. ECCNs in the ‘‘xY5zz’’ format on the Commerce Control List (CCL) that 
control ‘‘dual use’’ ‘‘spacecraft’’ and related items on the CCL that were previously 
controlled on the United States Munitions List. The ‘‘5’’ indicates the entry is a 
‘‘spacecraft’’ entry on the CCL. The ‘‘x’’ represents the CCL category and ‘‘Y’’ the CCL 
product group. The ‘‘500 series’’ constitutes the ‘‘spacecraft’’ ECCNs within the larger 
CCL. The ‘‘500 series’’ does not include items designated in ECCNs 0A521, 0B521, 
0C521, 0D521, or 0E521.  
* * * * * 
‘‘Space-qualified’’. (Cat 3, 6, and 9) Designed, manufactured, or qualified through 
successful testing, for operation at altitudes greater than 100 km above the surface of the 
Earth.  
Note: A determination that a specific item is ‘‘space qualified’’ by virtue of testing does 
not mean that other items in the same production run or model series are ‘‘space 
qualified’’ if not individually tested.  
Note: The terms ‘designed’ and ‘manufactured’ in this definition are synonymous with 
‘‘specially designed.’’ Thus, for example, an item that is ‘‘specially designed’’ for a 
spacecraft is deemed to be ‘designed’ or ‘manufactured’ for operation at altitudes greater 
than 100 km and an item that is not ‘‘specially designed’’ for a spacecraft is not deemed 
to have been so ‘designed’ or ‘manufactured.’  
Note: A ‘‘part,’’ ‘‘component,’’ ‘‘accessory,’’ ‘‘attachment,’’ or ‘‘software’’ that would 
otherwise meet the definition of “space qualified” is not ‘‘space qualified’’ if it:  


(1) Has been identified to be in an ECCN paragraph that does not contain ‘‘space 
qualified’’ as a control parameter or as an EAR99 item in a commodity 
jurisdiction (CJ) determination or interagency-cleared commodity classification 
(CCATS) pursuant to § 748.3(e); or,  
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(2) Is, regardless of ‘form’ or ‘fit,’ a fastener (e.g., screw, bolt, nut, nut plate, stud, 
insert, clip, rivet, pin), washer, spacer, insulator, grommet, bushing, spring, wire, 
solder; or, 
(3) Has the same function, performance capabilities, and the same or ‘equivalent’ 
form and fit, as a commodity or software used in or with an item that:  


(i) Is or was in ‘‘production’’ (i.e., not in ‘‘development’’); and  
(ii) Is either not ‘enumerated’ on the CCL or USML, or is described in an 
ECCN controlled only for Anti-Terrorism (AT) reasons; or,  


(4) Was or is being developed with ‘‘knowledge’’ that it would be for use in or 
with commodities or software (i) described in an ECCN and (ii) also commodities 
or software either not ‘enumerated’ on the CCL or the USML (e.g., EAR99 
commodities or software) or commodities or software described in an ECCN 
controlled only for Anti-Terrorism (AT) reasons; or,  
(5) Was or is being developed as a general purpose commodity or software, i.e., 
with no ‘‘knowledge’’ for use in or with a particular commodity or type of 
commodity; or  
(6) Was or is being developed with ‘‘knowledge’’ that it would be for use in or 
with commodities or software described (i) in an ECCN controlled for AT-only 
reasons and also EAR99 commodities or software; or (ii) exclusively for use in or 
with EAR99 commodities or software. 


 
SIA observes that the definition of “space qualified” does not include the equivalent of 
paragraph (b) in the definition of “specially designed.” This paragraph describes a 
number of instances in which: “a “part,” “component,” “accessory,” “attachment,” or 
“software” that would be controlled by paragraph (a) is not “specially designed”.” This 
paragraph is of vital importance to the definition of “specially designed” because it 
provides what the Department described as a “catch-and-release” function for 
numerous items of no national security significance, such as screws and bolts, that 
otherwise would have been covered by the definition of “specially designed.” SIA 
strongly recommends that the language in paragraph (b) of the definition of “specially 
designed” be adapted for application to the definition of “space qualified.” One 
possible adaptation of this “catch-and-release” paragraph to the definition of “space 
qualified” is provided above.    


 
■ 24. In Supplement No. 1 to Part 774, Category 3, revise the MT paragraph of the 
License Requirements section and the Related Controls paragraphs (1) and (2) and add a 
new sentence to the beginning of the Related Definitions paragraph of Export Control 
Classification Number (ECCN) 3A001 to read as follows: 
 
Supplement No. 1 to Part 774—The Commerce Control List 
 
* * * * * 
3A001 Electronic ‘‘components’’ and ‘‘specially designed’’ ‘‘parts’’ and 
‘‘components’’ therefor, as follows (see List of Items Controlled).  







 


8 
 


 
License Requirements 
* * * * * 


MT applies to 3A001.a.1.a for ‘microcircuits’ ‘‘usable in’’ ‘‘missiles’’ for 
protecting ‘‘missiles’’ against nuclear effects (e.g. Electromagnetic Pulse 
(EMP), X-rays, combined blast and thermal effects) and to 3A001.a.5.a 
when ‘‘designed or modified’’ for military use, hermetically sealed and rated 
for operation in the temperature range from below - 54 °C to above +125 °C. 


MT Column 1 
 


* * * * * 
List of Items Controlled 
* * * * * 
Related Controls: (1) See Category XV of the USML for certain ‘‘space qualified’’ 
electronics ‘‘subject to the ITAR’’ (see 22 CFR parts 120 through 130). (2) See also 
3A101, 3A201, 3A991, and 9A515. * * * 
* * * * * 
Related Definitions: ‘Microcircuit’ means a device in which a number of passive or active 
elements are considered as indivisibly associated on or within a continuous structure to 
perform the function of a circuit.  
* * * 


 
SIA requests clarification on the status of paragraphs (3) and (4) of the Related Controls 
section of ECCN 3A001 as it currently exists. Specifically, it appears that the original 
paragraphs (1) and (2) (related to TWTAs, solar cells, radiation-hardened circuits, and 
other specially designed parts) are intended to be replaced by the new language in the 
proposed rule. However, as it is not explicitly stated that paragraphs (3) and (4) remain 
in place, confirmation that this is indeed the case would be helpful. 
 
SIA also requests clarification on which CCL ECCN will house the solar concentrators, 
power conditioners and/or controllers, bearing and power transfer assemblies, and 
deployment hardware / systems for solar arrays currently controlled under Category 
XV(e). Under the new proposed regulations, will these items be controlled under 
9A515.x or 3A001? Additionally, clarification on which of these two ECCNs will house 
completed solar arrays with integrated deployment systems would be helpful. 
 


■ 38. In Supplement No. 1 to Part 774, Category 7, revise the Related Controls 
paragraph of Export Control Classification Number (ECCN) 7A004 to read as follows: 
7A004 ‘Star trackers’ and components therefor, as follows (see List of Items 
Controlled). 
* * * * * 
List of Items Controlled 
* * * * * 
Related Controls: 1) See USML Category XV for certain ‘Star trackers’ that are ‘‘subject 
to the ITAR’’ (see 22 CFR parts 120 through 130). 
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* * * * * 
 


SIA requests clarification on which CCL ECCN will house “space-qualified” star 
trackers. Is ECCN 7A004 intended to cover all ‘Star trackers’ that are not controlled 
under USML Category XV, or are “space-qualified” ‘Star trackers’ that had previously 
been controlled on the USML going to be transferred to ECCN 9A515.x? 
 


■ 39. In Supplement No. 1 to Part 774, Category 7, revise the Related Controls 
paragraph of Export Control Classification Number (ECCN) 7A104 to read as follows: 
7A104 Gyro-astro compasses and other devices, other than those controlled by 
7A004, which derive position or orientation by means of automatically tracking 
celestial bodies or satellites and specially designed components therefor. 
* * * * * 
List of Items Controlled 
* * * * * 
Related Controls: (1) See USML Categories IV and XV for certain ‘Star trackers’ that 
are ‘‘subject to the ITAR’’ (see 22 CFR parts 120 through 130). (2). * * * 
* * * * * 


 
SIA requests clarification on which CCL ECCN will house “space-qualified” gyro-astro 
compasses and devices. Is ECCN 7A104 intended to cover all gyro-astro compasses and 
devices that are not controlled under USML Category XV, or are “space-qualified” 
gyro-astro compasses and devices that had previously been controlled on the USML 
going to be transferred to ECCN 9A515.x? 
 


■ 41. In Supplement No. 1 to Part 774, between the entries for ECCNs 9A120 and 
9A980, add new entry for ECCN 9A515 to read as follows: 
 
9A515 ‘‘Spacecraft’’ and related commodities, as follows (see List of Items 
Controlled). 
 
License Requirements 
Reason for Control: NS, MT, RS, AT 
Control(s)  
 


Country chart 


NS applies to entire entry ..... NS Column 1 
 


RS applies to entire entry ..... RS Column 1 
 


MT applies to 9A515.d when ‘‘usable in’’ ‘‘missiles’’ for protecting 
‘‘missiles’’ against nuclear effects (e.g. Electromagnetic Pulse (EMP), X-
rays, combined blast and thermal effects). 
 


MT Column 1 
 


AT applies to entire entry ...... AT Column 1 
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License Exceptions 
LVS: $1500 
GBS: N/A 
CIV: N/A 
STA: Paragraph (c)(2) of License Exception STA (§ 740.20(c)(2) of the EAR) may not be 
used for any item in 9A515. 
 
List of Items Controlled 
Unit: End items in number; ‘‘parts,’’ ‘‘components,’’ ‘‘accessories,’’ and ‘‘attachments’’ 
in $ value 
Related Controls: Spacecraft, launch vehicles and related articles that are enumerated in 
the USML, and technical data (including ‘‘software’’) directly related thereto, launch 
services, and launch failure analysis for items in 9A515.a, are ‘‘subject to the ITAR.’’ A 
license is required under the ITAR for a ‘‘U.S. person’’ to provide ‘‘defense services’’ to a 
foreign person for a ‘‘spacecraft’’ to be launched from outside the United States, even if 
that ‘‘spacecraft’’ may be exported under License Exception STA. See 22 CFR 120.9. All 
other ‘‘spacecraft,’’ as enumerated below and defined in section 772.1, are subject to the 
controls of this ECCN. See also ECCNs 3A001, 3A002, 3A991, 3A992, 6A002, 6A004, 
6A008, and 6A998 for specific 
‘‘space-qualified’’ items and 9A004 for the International Space Station. 
Related Definitions: N/A. 
Items: 
a. ‘‘Spacecraft,’’ including satellites, manned or unmanned space vehicles, whether 
designated developmental, experimental, research or scientific, not enumerated in USML 
Category XV. 
Note: ECCN 9A515.a includes commercial communications satellites, remote sensing 
satellites not identified in USML Category XV, satellites not otherwise enumerated in 
USML Category XV, planetary rovers, and planetary and interplanetary probes. 
b. Ground control systems and training simulators ‘‘specially designed’’ for telemetry, 
tracking, and control of the ‘‘spacecraft’’ in paragraph 9A515.a. 
c. [Reserved] 
d. Microelectronic circuits rated, certified, or otherwise specified or described as meeting 
or exceeding all the following characteristics and that are ‘‘specially designed’’ for defense 
articles, ‘‘600 series’’ items, or items controlled by 9A515:  
(1) A total dose of 5 × 105 Rads (Si) (5 × 103 Gy (Si)); 
(2) A dose rate upset threshold of 5 × 108 Rads (Si)/sec (5 × 106 Gy (Si)/sec); 
(3) A neutron dose of 1 × 1014 n/cm2 (1 MeV equivalent); 
(4) An uncorrected single event upset sensitivity of 1 × 10-10 errors/bit/day or less, for the 
CREME–MC geosynchronous orbit, Solar Minimum Environment for heavy ion flux; 
and 
(5) An uncorrected single event upset sensitivity of 1 × 10-3 errors/part or less for a 
fluence of 1 × 107 protons/cm2 for proton energy greater than 50 MeV. 
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Note 1: Application specific integrated circuits (ASICs) ‘‘specially designed’’ for defense 
articles are controlled by Category XI(c) of the USML regardless of characteristics. 
Note 2: See 9A515.x for controls on ‘‘space qualified’’ microelectronic circuits that are 
not rated certified, or otherwise specified or described as meeting or exceeding the 
characteristics in paragraph .d. 
Note 3: See 3A001.a for controls radiation hardened microelectronic circuits ‘‘subject to 
the EAR’’ that are not controlled by 9A515.d or 9A515.x. 
Note 4: Microelectronic circuits that are ‘‘specially designed’’ for defense articles on the 
USML or for ‘‘600 series’’ items are controlled under 3A611.x. 
e. through w. [Reserved] 
x. ‘‘Parts,’’ ‘‘components,’’ ‘‘accessories’’ and ‘‘attachments’’ that are ‘‘space qualified’’ 
and not enumerated or controlled in the USML, elsewhere within ECCN 9A515, or an 
ECCN containing ‘‘space-qualified’’ as a control criterion, i.e., 3A001.b.1, 3A001.e.4, 
3A002.a.3, 3A002.g.1, 3A991.o, 3A992.b.3, 6A002.a.1, 6A002.b.2, 6A002.d.1, 6A002.e, 
6A004.c and .d, 6A008.j.1, or 6A998.b. 
Note 1: ‘‘Parts,’’ ‘‘components,’’ ‘‘accessories,’’ and ‘‘attachments’’ specified in USML 
subcategory XV(e) or enumerated in other USML categories are subject to the controls of 
that paragraph or category. 


 
SIA recommends editing the note to paragraph .a of ECCN 9A515, which lists several 
types of satellites and spacecraft that are controlled under this paragraph. Based on 
SIA’s review of the proposed rule for USML Category XV, there are other types of 
satellites (e.g. amateur radio satellites, weather satellites, and technology demonstration 
satellites) are not proposed for control on the USML but are also not listed specifically 
in the note to this paragraph. SIA recommends that this note be edited to include a 
phrase such as “satellites not otherwise enumerated in USML Category XV” to make 
clear that any satellites not specifically listed under USML Category XV are controlled 
under ECCN 9A515.a. 
 
SIA also requests the insertion of a note to ECCN 9A515 that would make clear that 
non-U.S. origin items that meet the definitions for this ECCN that are transferred to the 
United States would not be subject to the EAR, and therefore would not require a 
license in order to be re-transferred outside the United States. (As we discuss below, a 
similar note should be applied to ECCNs 9D515 and 9E515). Without such a note, 
international customers of U.S. companies would be reluctant to use U.S. facilities for 
design verification or simple transshipment of components, which would create an 
unnecessary trade barrier while providing no national security function. Today, when 
U.S. prime manufacturers purchase space qualified components from non-U.S. 
companies, if the components are defective, the U.S. company must acquire a license in 
order to return it to its original manufacturer. This administrative requirement 
introduces disruptions into what is typically a tight and highly scripted spacecraft 
manufacturing schedule with limited margin for error. These disruptions can be 
particularly problematic for long-lead items for which replacement parts may not be 
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readily available. The insertion of a note exempting non-U.S. origin items from EAR 
control would help to address this situation. 
 
The addition of such a note would also provide value and clarity to satellite operators, 
who typically have multiple satellite operation centers that are used to provide 
redundant and reliable satellite control and monitoring functions. Temporary or short-
term ground control stations or network hubs are also occasionally required either for 
the launch and early orbit phase (LEOP) of a new satellite, or to satisfy local presence 
requirements established by foreign governments as a prerequisite for acquiring a 
license to provide satellite services in a country. Ground equipment is frequently 
transferred between various temporary and permanent facilities, and the insertion of a 
note exempting these intra-company equipment transfers from the EAR would help 
avoid the creation of burdensome and unnecessary licensing requirements.  
 
SIA also recommends the addition of a mechanism to adjust the controls applied to the 
items listed under ECCN 9A515 if these controls are determined not to be necessary due 
to technological advancements or other technical or political developments. For 
example, in the Final Rule published on April 16, 2013, ECCN 9A610 includes 
paragraph (y), which enumerates aircraft parts and components that are excluded from 
National Security, Regional Security and U.N. controls.7 The proposed ECCN 9A515 
does not include a similar paragraph for low-risk parts and components, as all parts 
and components that are not described in another 9A515 paragraph or another ECCN 
fall within the “catch all” paragraph .x of ECCN 9A515. SIA recommends that the 
Department establish a process by which exporters can request a review of a part or 
component for less restrictive treatment.   
 
SIA also has several questions about the new proposed ECCN 9A515. First, we observe 
that some items currently listed under other CCL ECCNs (e.g. 3A001) contain 
microelectronic circuits that have all of the specifications listed under 9A515.d. Does the 
proposed rule imply that microelectronic circuits meeting the described specifications 
that are currently controlled under other ECCNs will be moved into ECCN 9A515.d? 
 
Second, with respect to notes 2 and 3 under paragraph .d of ECCN 9A515, as discussed 
in SIA’s comments on ECCN 3A001, it is unclear which microelectronic circuits are 
intended to be controlled under ECCN 3A001 as opposed to ECCN 9A515.x. 
 
Third, will ECCN 9A515.x capture all spacecraft “parts,” “components,” “accessories,” 
and “attachments” not controlled under paragraph (e) of USML Category XV or listed 
under other specific ECCNs above? Or will other ECCNs that currently control 
spacecraft components (e.g. 7A004 or 7A104) continue to do so? Delineating which 


                                                           
7 Revisions to the Export Administration Regulations: Initial Implementation of Export Control Reform, 
Final Rule, 78 Fed. Reg. 22,660, 22,682 (April 16, 2013) (to be codified at 15 C.F.R. pt. 772). 
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items are controlled by each of these ECCN’s would help satellite component 
manufacturers understand which controls apply to their products. 
 


■ 42. In Supplement No. 1 to Part 774, between the entries for ECCNs 9B117 and 
9B990, add new entry for ECCN 9B515 to read as follows: 
 
9B515 Test, inspection, and production ‘‘equipment’’ ‘‘specially designed’’ for 
‘‘spacecraft’’ and related commodities, as follows (see List of Items Controlled). 
 
License Requirements 
Reason for Control: NS, RS, AT 


Control(s) Country chart 
 


NS applies to entire entry .....  NS Column 1 
RS applies to entire entry .....  RS Column 1 
AT applies to entire entry ......  AT Column 1 
 
License Exceptions 
LVS: $1500; $5000 for 9B515.c. 
GBS: N/A. 
CIV: N/A. 
STA: Paragraph (c)(2) of License Exception 
STA (§ 740.20(c)(2) of the EAR) may not be used for any item in 9B515. 
 
List of Items Controlled 
Unit: N/A. 
Related Controls: N/A. 
Related Definitions: N/A. 
Items: 
a. Test, inspection, and production ‘‘equipment’’ ‘‘specially designed’’ for the 
‘‘production’’ or ‘‘development’’ of commodities enumerated in ECCN 9A515 or USML 
Category XV. 
b. ‘‘Equipment,’’ cells, and stands ‘‘specially designed’’ for testing, analysis and fault 
isolation of commodities enumerated in ECCN 9A515, 9A004 or USML Category XV. 
c. Environmental test chambers capable of pressures below (10-4) Torr, and ‘‘specially 
designed’’ ‘‘components’’ therefor. 


 
It is unclear why the (10-4) Torr technical threshold has been included in the definition 
of ECCN 9B515(c). In general, the development of more advanced satellite designs has 
led to increases in design life, a feature which requires more demanding testing 
standards and more advanced testing equipment to validate these designs. It is 
therefore plausible that commercially-available environmental test chambers could 
approach this threshold due to natural competitive pressures and the general interest 
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among both satellite manufacturers and their customers in developing more reliable 
spacecraft. Unless there is a specific reason for the inclusion of this threshold, SIA 
recommends that it be removed. 
 


■ 43. In Supplement No. 1 to Part 774, between the entries for ECCNs 9D105 and 
9D990, add a new entry for ECCN 9D515 to read as follows: 
 
9D515 ‘‘Software’’ ‘‘specially designed’’ for the ‘‘development,’’ ‘‘production’’ 
operation, installation, maintenance, repair, overhaul, or refurbishing of 
‘‘spacecraft’’ and related commodities, as follows (see List of Items Controlled). 
 
License Requirements 
Reason for Control: NS, RS, AT. 
Control(s) Country chart 


 
NS applies to entire entry .....  NS Column 1 
RS applies to entire entry .....  RS Column 1 
AT applies to entire entry ......  AT Column 1 


 
License Exceptions 
CIV: N/A. 
TSR: N/A. 
STA: (1) Paragraph (c)(1) of License Exception STA (§ 740.20(c)(1) of the EAR) may 
not be used for 9D515.b through .g. (2) Paragraph (c)(2) of License Exception STA (§ 
740.20(c)(2) of the EAR) may not be used for any ‘‘software’’ in 9D515. 
 
List of Items Controlled 
Unit: $ value. 
Related Controls: ‘‘Software’’ directly related to articles enumerated in USML Category 
XV is subject to the control of USML paragraph XV(f). See also ECCNs 3D001, 6D001, 
6D002, and 6D991 for controls of specific software ‘‘specially designed’’ for certain 
‘‘space qualified’’ items. 
Related Definitions: N/A. 


Items: 
a. ‘‘Software’’ (other than ‘‘software’’ controlled in paragraphs .b through .g of this 
entry) ‘‘specially designed’’ for the ‘‘development,’’ ‘‘production,’’ operation, installation, 
maintenance, repair, overhaul, or refurbishing of commodities controlled by ECCN 
9A515 or ‘‘equipment’’ controlled by 9B515. 
b. ‘‘Source code’’ that contains the algorithms or control principles (e.g., clock 
management), precise orbit determination (e.g., ephemeris, pseudo range), signal 
construct (e.g., pseudo-random noise (PRN) anti-spoofing) ‘‘specially designed’’ for 
items controlled by ECCN 9A515. 
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c. ‘‘Source code’’ ‘‘specially designed’’ for the integration, operation, or control (i.e., use) 
of items controlled by ECCN 9A515.  
d. ‘‘Source code’’ that contains algorithms or modules ‘‘specially designed’’ for system, 
subsystem, component, part, or accessory calibration, manipulation, or control of items 
controlled by ECCN 9A515. 
e. ‘‘Source code’’ ‘‘specially designed’’ for data assemblage, extrapolation, or 
manipulation of items controlled by ECCN 9A515. 
f. ‘‘Source code’’ that contains the algorithms or control laws ‘‘specially designed’’ for 
attitude, position, or flight control of items controlled in ECCN 9A515. 
g. ‘‘Source code’’ ‘‘specially designed’’ for built-in test and diagnostics for items 
controlled by ECCN 9A515. 
 


SIA requests the addition of a note to ECCN 9D515 that clarifies the jurisdiction of 
software common to both USML and CCL satellites. The note should state that if 
software is not specially designed or modified for a satellite controlled under the 
USML, it is subject to the EAR and controlled under this ECCN. There exist a number of 
software packages for various satellite buses that generally must be modified to meet 
the requirements of satellites listed under USML Category XV. Unless specially 
designed or modified for such a satellite, standard software packages should be 
controlled under this ECCN. In SIA’s view, the proposed rule does not offer sufficient 
clarity on this point. 
 
SIA also requests the insertion of a note to ECCN 9D515 that would make clear that 
non-U.S. origin software that meets the definitions in this ECCN that is transferred to 
the United States would not be subject to the EAR, and therefore would not require a 
license in order to be re-transferred outside the United States. Without such a note, U.S. 
companies would face unclear export licensing requirements when engaging in 
collaborative software projects, or when going through iterative review processes 
involving international software vendors. 
 


■ 44. In Supplement No. 1 to Part 774, between the entries for ECCNs 9E102 and 
9E990, add new entry for ECCN 9E515 to read as follows: 
 
9E515 ‘‘Technology’’ ‘‘required’’ for the ‘‘development,’’ ‘‘production,’’ operation, 
installation, maintenance, repair, overhaul, or refurbishing of ‘‘spacecraft’’ and 
related commodities, as follows (see List of Items Controlled). 
 
License Requirements 
Reason for Control: NS, MT, RS, AT 
Control(s)  Country chart 
NS applies to entire entry .....  NS Column 1 
MT applies to technology for items in 9A515.d controlled for MT reasons. MT Column 1 


 
RS applies to entire entry .....  RS Column 1 
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AT applies to entire entry ......  AT Column 1 
 
License Exceptions 
CIV: N/A. 
TSR: N/A. 
STA: (1) Paragraph (c)(1) of License Exception STA (§ 740.20(c)(1) of the EAR) may 
not be used for 9E515.b. (2) Paragraph (c)(2) of License Exception STA (§ 740.20(c)(2) of 
the EAR) may not be used for any ‘‘technology’’ in 9E515. 
 
List of Items Controlled 
Unit: $ value. 
Related Controls: Technical data directly related to articles enumerated in USML 
Category XV are subject to the control of USML paragraph XV(f). See also ECCNs 
3E001, 3E003, 6E001, and 6E002 for specific ‘‘space-qualified’’ items. 
Related Definitions: N/A. 
Items: 
a. ‘‘Technology’’ ‘‘required’’ for the ‘‘development,’’ ‘‘production,’’ (including build-to-
print technology), operation, design verification, quality control, installation, 
maintenance, repair, overhaul or refurbishing of commodities controlled by ECCN 
9A515, ‘‘equipment’’ controlled by 9B515, or ‘‘software’’ controlled by 9D515. 
Note: ‘‘Build-to-print technology’’ excluded from paragraph b. is classified under 
9E515.a. 
b. ‘‘Technology’’ (other than ‘‘build-to-print technology’’) ‘‘required’’ for the 
‘‘development,’’ ‘‘production,’’ design verification, manufacturability, or quality control 
for  of items in ECCN 9A515, except items in ECCN 9A515.b. 
 


SIA has deep concerns about the lack of clarity in this section. As noted in our 
comments on EAR § 740.2(a)(17), the restriction on the use of license exception STA for 
technology controlled by ECCN 9E515.b makes it vital to understand the distinction 
between paragraphs .a and .b of this ECCN. However, despite a lengthy review period, 
SIA members have been unable to determine which types of technology and technical 
data are controlled by which of these paragraphs. 
 
SIA suggests several changes to the proposed definitions in ECCN 9E515 to more 
clearly differentiate paragraphs .a and .b. First, we propose the deletion of the term 
“operation” from paragraph .a. Certain “operation” data is currently exempted from 
license requirements by § 125.4(b)(5) of the ITAR. This exemption ensures that if a U.S. 
company acquires a license to export a product controlled on the USML, it does not also 
need to apply for a second license to provide basic “operation” data. If the U.S. 
government has determined that this exemption is appropriate for defense articles 
which are subject to the ITAR, the same exemption should apply to the less sensitive 
items which are subject to the EAR, including spacecraft and related commodities. For 
these reasons, SIA strongly opposes the proposal to require a license for “operation” 
data for items controlled under ECCNs 9A515, 9B515, and 9D515, and suggests the 
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deletion of this term from both the title of ECCN 9E515 and from the text of paragraph 
.a. In the event that the Department decides that “operation” data should be controlled 
under paragraph .a of this ECCN, an exception for basic operations, maintenance, and 
training information similar to the one provided by § 125.4(b)(5) of the ITAR should be 
added in a note to the paragraph. This would ensure that shifting the export control 
jurisdiction of certain satellites and related items does not yield the unintended 
consequence of controlling more technical data than was controlled when all satellites 
were subject to the ITAR.      
 
Second, SIA proposes to remove the terms “development” and “production” from 
paragraph .b, due to their prior listing under paragraph .a. Listing the same defined 
terms in two paragraphs for which different licensing policies apply would make it 
extremely difficult to determine what the licensing requirement would be for any given 
transaction involving technology (i.e., virtually all transactions). Therefore, this 
redundancy should be eliminated.  
 
Third, SIA proposes that technology for “design verification” and “quality control” be 
listed under paragraph .a rather than paragraph .b. While there is an understandable 
desire to control the export of technology that could be used to develop manufacturing 
facilities for satellite items, the transfer of technology used for design verification and 
quality control does not in and of itself convey the ability to manufacture a given item. 
Therefore, information used for design verification and quality control should be 
eligible for the use of license exception STA, much like the rest of the items controlled 
under the 9x515 ECCNs. 
 
Finally, SIA proposes that technology for “manufacturability” be retained in paragraph 
.b, where it would not be eligible for the use of license exception STA. SIA would 
strongly recommend that the Department develop a definition of this term to provide 
additional clarity to U.S. companies. SIA is aware that the Administration has long been 
concerned about the export of “design methodology” and “manufacturing know-how,” 
and wants to ensure that all proposed exports of these technology categories are 
reviewed through the license application process. Therefore, SIA recommends that the 
Department make use of these terms in defining “manufacturability.” One possible 
definition of the latter term is as follows: “design decision, engineering feature, or 
performance requirement technology (design methodology), or technology for the 
translation of a detailed design into a qualified finished product (manufacturing know-
how).” In light of these comments, SIA has also recommended the deletion of the 
quotation marks around the term “technology,” because these alterations would create 
a different definition for the term than the one that currently exists in the EAR. 
Similarly, SIA notes that if these suggestions are accepted, the definition of 
“development” in paragraph .a may have to be adjusted (e.g., by inserting the phrase 
“except those stages related to manufacturability”) so that it excludes technology 
related to manufacturability, which would more clearly distinguish between the 
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spacecraft technology that is controlled by paragraphs .a and .b. Removing the 
quotation marks around the term development and inserting a slightly revised 
definition in parentheses would provide the necessary adjustment with the most clarity.  
 
SIA offers the following general comments in support of the modifications proposed 
above. In general, during the lifetime of a satellite project, from the issuance of a request 
for proposals to the de-orbit of the satellite, there are numerous exchanges of data 
between satellite manufacturers and their potential or actual customers and between 
satellite operators and their contractors. The types of data exchanged may include sales 
and marketing data, performance specifications, operational data (e.g., data describing 
on-orbit anomalies), testing data, and/or critical design reviews, among others. If SIA’s 
proposed modifications are not accepted and other clarifying edits are not 
implemented, it is unclear whether this section will have the effect of requiring a license 
for each individual technical exchange (i.e., if the bulk of this technical data will be 
controlled under paragraph .b), which would be unnecessary, extremely time-
consuming, burdensome, and contrary to the overall goal of streamlining and updating 
the export controls on satellite items. 
 
SIA requests the insertion of a note to ECCN 9E515 that would make clear that non-U.S. 
origin technical data that meets the definitions in this ECCN that is transferred to the 
United States would not be subject to the EAR, and therefore would not require a 
license in order to be re-transferred outside the United States. The ITAR currently 
includes such a license exemption in Part 125.4(b)(7), which should be carried over to 
the EAR along with the satellite items that the Administration has determined do not 
warrant control under the ITAR regime.   
 


SIA also requests the insertion of a second note to this ECCN that explicitly states that 
sales and marketing data, telemetry data, and general scientific, mathematical, or 
engineering principles are not included in the definitions of “technology.” By telemetry 
data, SIA is referring to the wireless transmission and reception of data used for 
spacecraft bus control (e.g., roll, pitch, and yaw information and trajectory information) 
and spacecraft monitoring (e.g., temperatures, voltages, currents, and other internal 
system information used to assess the health of the spacecraft bus, payload, and 
associated subsystems and components).  
 
SIA has a few additional specific questions with respect to this ECCN. First, with 
respect to paragraph .a, to what technology would the phrase “for installation, 
maintenance, repair, overhaul or refurbishing” be applicable? Would data provided to 
satellite operators for post-launch operations (e.g., orbit-raising) and on-orbit anomaly 
resolution meet this definition? The terms installation, maintenance, repair, overhaul or 
refurbishing seem to apply only to the ground control systems controlled under ECCN 
9A515.b. If this is the case, SIA recommends that ECCN 9E515.a be re-phrased so that 
the phrase “installation, maintenance, repair, overhaul or refurbishing” is made to 
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apply only to ground control systems listed under ECCN 9A515.b, “equipment” 
controlled by ECCN 9B515, and “software” controlled by ECCN 9D515.  
 
Second, the definition of the term “production” includes integration, but paragraph .a 
also includes the undefined term “installation.” Does “installation” in this ECCN have 
the same definition as in the new definition of “defense service” in the USML? 


 
Third, the definition of “build-to-print technology” includes the terms “design 
methodology,” “engineering analysis,” and “manufacturing know-how.” These terms 
are defined under the ITAR. Will they also now be defined under the EAR?  Do they 
have the same definitions as under the ITAR?  
 
Finally, spacecraft Technical Assistance Agreements typically are granted with 
conditions barring the provision of design methodology or manufacturing know-how 
to foreign persons, and limiting the provision engineering analyses to some 
destinations. Will the same conditions be applied to licenses issued for technology 
controlled under ECCN 9E515? 
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Conclusion 
 
 Once again, SIA strongly supports and welcomes the proposals made by the 
Department of Commerce to reform the U.S. export control system for satellites and 
related items by creating new regulations under the EAR. SIA believes that with some 
adjustments and clarifications, the revised CCL will greatly promote the international 
competitiveness of the U.S. space industrial base. SIA strongly endorses these reforms, 
and urges the Department to publish a final rule as soon as possible. 
 
 SIA thanks the Department for the opportunity to comment on these important 
additions to the CCL and would welcome the chance to discuss our comments in 
greater detail should further clarification be required. 
 


Respectfully Submitted, 
        


 
        
       Patricia Cooper 
       President 
       Satellite Industry Association 
       1200 18th Street N.W., Suite 1001 
       Washington, D.C.  20036 
 
July 8, 2013 
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July 8, 2013 
 
Regulatory Policy Division 
Bureau of Industry and Security 
U.S. Department of Commerce 
Room 2099B 
14th Street and Pennsylvania Avenue, N.W. 
Washington, D.C. 20230 
 
Re: RIN 0694-AF87 
 
Dear Madam or Sir: 
 
 Stanford University appreciates the opportunity to comment on the U.S. Department of 
Commerce Bureau of Industry and Security’s Proposed Rule (RIN 0694-AF87) regarding the transfer 
of non-military spacecraft systems and related items from the U.S. Munitions List to the Commerce 
Control List (CCL).  Our institution is grateful for this Administration’s effort to advance needed 
reforms to current export control policies.    
 
 The Council on Government Relations (COGR), the Association of American Universities 
(AAU), the Association of University Export Control Officers (AUECO) and Yale University have 
submitted detailed comments on the proposed change. In addition to the comments below, we join 
COGR, AAU, AUECO and Yale in support of their recommendations. 
 


Stanford by express policy engages only in “fundamental research” as defined by U.S. National 
Security Decision Directive 189 (NSDD 189 - “National Policy on the Transfer of Scientific, 
Technical and Engineering Information”) and implemented by regulation through the Export 
Administration Regulations (EAR -15 CFR 734.8) and the International Traffic in Arms Regulations 
(ITAR - 22 CFR 120.11).  In pursuing fundamental research, Stanford is committed to the principle of 
freedom of access by all interested parties to the underlying data, to the processes and to the final 
results of research. In keeping with this commitment, Stanford does not accept research agreements 
that limit the publication of results or that limit the participation of researchers in the intellectually 
significant portions of a project on the basis of citizenship.   


 
Although the transfer of spacecraft, satellites and related items that do not pose military or 


intelligence concerns from the ITAR to the EAR represents a significant step forward, we strongly 
disagree with the Proposed Rule’s modification the definition of “use” technology for 500 and 600 
series items, particularly in the proposed new ECCNs 9D515 and 9E515.  Given the above cited 
university-based research policies, if the Proposed Rule is implemented in its current form, sections 
ECCNs 9D515 and 9E515 would restrict the ability of Stanford and many of our nation’s premier 
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research universities to pursue federally funded research in space science.  Such a change would 
significantly harm the nation’s economic and national security by limiting the opportunity and ability 
to engage in classroom instruction and to conduct fundamental research in this important scientific 
area.  


 
With respect to technology, “use” is currently defined in EAR Part 772.1 as “operation, 


installation…, maintenance…, repair, overhaul and refurbishing.” Several of the new proposed 500 
and 600 series of software and technology are defined as those specifically designed or required “for 
the development, production, operation, installation, maintenance, repair, overhaul or refurbishing of 
spacecraft and related commodities….” For those technologies moving from the ITAR to EAR, the 
definition of use will change from “and” to “or”, making it a deemed export simply to convey widely 
available commercial operating instructions for some software and technologies. The result will be that 
the “use” of 500 (and 600) series items will be subject to restrictions not applicable to most EAR 
items, creating confusion and significant compliance challenges. 
 
 Stanford agrees with COGR, AAU, AUECO and Yale in that this new definition of “use” 
would raise the potential for a greatly increased need for deemed export licenses on the campuses of 
fundamental research universities, universities that by policy do not restrict the participation of their 
students on the basis of citizenship. We are concerned that once it becomes a deemed export to convey 
operating instructions for items used in research applications that have been explicitly identified as 
civil and non-strategic, even where no other information concerning the installation, maintenance, 
repair, overhaul and refurbishing is conveyed, universities conducting fundamental space science 
research would be required to vet every foreign student who might learn to operate commercial 
equipment or download commercial software in the course of fundamental research to determine the 
need for deemed export licenses.   
 


Research universities would also have to agree to take on such federally funded space science 
research, despite the immense compliance burden it would entail, since over forty percent of all 
graduate students in science and engineering come from outside the U.S. at most of the nation’s top 
research institutions. In short, this new, expansive definition of “use” will likely erode the benefit 
associated with the transfer of this technology from the ITAR to EAR.  


 
Stanford University believes that one of the key principles to technological preeminence in the 


U.S. is open and collaborative basic research.  To that end, we urge you to reconsider the proposed 
definition of “use” technology for 500 series items. We also urge you to revisit the 600 series to ensure 
that the definition of “use” technology is consistent with the current EAR definition. 


 
Please do not hesitate to contact me if Stanford can be of help going forward. 


 
 
Sincerely, 
 


 
Ann Arvin 
Vice Provost and Dean of Research 
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July 8, 2013 
 
 
Regulatory Policy Division, Bureau of Industry and Security    
Room 2099B 
U.S. Department of Commerce 
14th Street and Pennsylvania Avenue NW. 
Washington, DC 20230 
[Submitted electronically to the attention of publiccomments@bis.doc.gov]  
 
RE: RIN 0694–AF87; identification number BIS–2013–0012 


 


Comment to Proposed Rule on Spacecraft Systems and Related Items                 


 


I. Introduction 


On May 24, 2013, the U.S. Departments of State and Commerce published proposed 
rules describing how certain articles the President determines no longer warrant control under the 
U.S. Munitions List (“USML”) Category XV (Spacecraft Systems and Related Articles) would 
be controlled on the Commerce Control List (“CCL”).  See Amendment to the International 
Traffic in Arms Regulations: Revision of U.S. Munitions List Category XV and Definition of 
‘‘Defense Service,’’ 78 Fed. Reg. 31,444 [hereinafter “DDTC Rule”]; Export Administration 
Regulations (EAR): Control of Spacecraft Systems and Related Items the President Determines 
No Longer Warrant Control Under the United States Munitions List (USML), 78 Fed. Reg. 
31,431 [hereinafter “BIS Rule”].   


 
We hereby offer comments on the BIS Rule.  Specifically, we recommend modifying the 


proposed amendment to Subsection 734.4(a) of the Export Administration Regulations (“EAR”) 
set forth in the BIS Rule.  That proposed amendment, adding a new Paragraph 6 to Subsection 
734.4(a), precludes use of the EAR’s standard 25% de minimis rule for foreign-made items that 
incorporate U.S-origin “500 series” or “600 series” items when destined to China and other 
arms-embargo countries listed in the new Country Group D:5.  See BIS Rule at 31,438; see also 
Revisions to the Export Administration Regulations: Initial Implementation of Export Control 
Reform, 78 Fed. Reg. 22,660, 22,720, 22,721 (April 16, 2013) (final rule creating the new 
Country Group D:5).   


 


Edward J. Krauland 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, NW 
Washington, DC 20036-1795 
202 429 3000 main 
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The modification that we offer for consideration is to apply the EAR’s standard 25% de 
minimis rule to foreign-made commercial satellites or components incorporating certain U.S-
origin “500 series” items when destined to China.  Broadly speaking, our proposed change would 
provide that foreign-made commercial satellites or components are not subject to the EAR for 
reexport to China when they incorporate certain U.S.-origin parts and components that fall under 
the new “500 series,” if that U.S.-origin content constitutes 25% or less of the total value of the 
foreign-made item.   


 
It is important to note at the outset that the modification we propose would not seek to 


change the current restrictions on exports or reexports to certain end-users or end-uses in China 
of items subject to the EAR, including U.S.-origin satellites and non-de minimis parts or 
components.  The current end-user and end-use restrictions would continue to apply, including 
those found in Part 744 of the EAR related to sanctioned entities, military end-uses in China and 
weapons of mass destruction end-uses, among others.   


 
The change that we propose is based on the existing authority of BIS to release from 


control certain foreign-made satellites and components destined to China.  We believe that BIS 
continues to enjoy that authority under the National Defense Authorization Act (“NDAA”) for 
Fiscal Year 2013, which imposed legislative restrictions on certain exports of satellites and 
related items to China.  Public L. No. 112-239 (January 2, 2013) [hereinafter “NDAA”].  


 
In effect, what we are proposing is that the EAR should not group China together with 


other countries subject to U.S. arms embargoes when it comes to reexports of foreign-made 
commercial satellites.  The basic reason is that China, in the global market place, is a desired 
provider of satellite launch services.  Therefore, continuing to restrict the reexportation of 
foreign-made commercial satellites to China will lead foreign manufacturers to design-out all 
U.S.-origin content.  This will continue to adversely affect and “hollow out” the U.S. parts and 
components industry.  In deciding which approach to adopt, it is important to consider carefully 
the policy imperative of maintaining a healthy and competitive U.S. space industrial base, which 
is important for our economic strength, commercial technology base, and military capabilities.   


 
The drawback of the BIS Rule as it is written is that it will lead non-U.S. commercial 


satellite and component manufacturers to continue to design-out U.S.-origin parts and 
components.  By restricting the reexport of these foreign products to China, even when they 
incorporate only a single U.S.-origin item of minimal value, the BIS Rule is compelling foreign 
satellite manufacturers to choose between Chinese launch services and U.S. parts and 
components suppliers – companies that already face stiff competition from abroad.  The reality is 
that foreign manufacturers can sacrifice their U.S. supply chains in favor of Chinese launch 
providers.  We believe that Congress did not intend to require such a choice when a de minimis 
amount of U.S. content is incorporated into a foreign product.  Therefore, we submit for BIS to 
consider in the exercise of its discretionary authority whether allowing reexports to China in 
these circumstances would strengthen our country’s industrial base without any corresponding 
adverse impact on national security.  
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II. Statutory and Regulatory Background  


The NDAA authorized the President to transfer commercial broadcast satellites from the 
USML to the CCL, thereby moving export control of such satellites and related items from the 
Department of State, under the International Traffic in Arms Regulations (“ITAR”), to the 
Department of Commerce, under the EAR.  However, Section 1261 of the NDAA sets forth 
conditions for the transfer of satellites and related items to the Commerce Department’s export 
control jurisdiction.  Specifically, Subsection 1261(c) sets forth the following prohibitions that 
relate to China (as well as a few other countries): 
 


“(1) IN GENERAL.—Subject to paragraph (3), no satellites or related items that are 
made subject to the Export Administration Regulations (15 CFR part 730 et seq.) as a 
result of the enactment of subsection (a) of this section, whether or not enumerated on the 
Commerce Control List—  
 
(A) may be exported, re-exported, or transferred, directly or indirectly, to (i) any 
government of a country described in paragraph (2); or (ii) any entity or person in or 
acting for or on behalf of such government, entity, or person; or  
 
(B) may be launched in a country described in paragraph (2) or as part of a launch vehicle 
owned, operated, or manufactured by the government of such country or any entity or 
person in or acting for or on behalf of such government, entity, or person. 
 
(2) COUNTRIES DESCRIBED.—The countries referred to in paragraph (1) are the 
following: (A) The People’s Republic of China. (B) North Korea. (C) Any country that is 
a state sponsor of terrorism. 
 
(3) WAIVER.—The President may waive the prohibition in paragraph (1) on a case-by-
case basis if not later than 30 days before doing so the President— (A) determines that it 
is in the national interest of the United States to do so; and (B) notifies the appropriate 
congressional committees of such determination.” 
 
This language makes clear that commercial satellites and related items that are being 


made subject to the EAR cannot be exported or re-exported to the government of China or 
launched from China.  Of course, military satellites and related items that remain on the USML 
continue to be subject to the ITAR and therefore cannot be exported or re-exported to China. 
 


However, the NDAA does not mandate or specify whether the transfer of a foreign-
manufactured commercial satellite that contains a de minimis proportion of U.S.-origin parts and 
components would be subject to the prohibitions of Subsection 1261(c).  Nor does the statute 
specify whether components that are manufactured abroad and contain de minimis U.S.-origin 
content would be restricted for export or reexport to China.   


 
Under the NDAA, the Department of Commerce retains the authority to determine 


whether a foreign-manufactured commercial satellite or component should be made subject to 
the EAR and therefore whether the prohibitions of subsection 1261(c) should apply to it.  The 
statute restricts exports and reexports of “satellites or related items that are made subject to the 
Export Administration Regulations.”  NDAA § 1261(c)(1) (emphasis added).  It does not modify 
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the authority of the Department of Commerce to decide whether a particular class of foreign-
manufactured items is made subject to the EAR.  If Commerce determines that an item is not 
subject to the EAR, subsection 1261(c) does not apply to exports or reexports of that item.   
Therefore, the Department of Commerce retains the discretion to set de minimis rules in this 
area, just as it has done in other areas of the EAR. 


 
Congress did not appear to limit the President’s existing authorities in this area.  The 


Conference Report for the NDAA states explicitly that “nothing in this Act shall be construed as 
removing or limiting existing authorities of the President . . . to otherwise take such actions as 
are necessary to implement requirements for improving national security controls in the export 
licensing of satellites, launch vehicles, and related items.”  Conference Report to Accompany 
H.R. 4310 at 911, 112th Cong. (Dec. 18, 2012).  A clear concern was with export of U.S.-origin 
items.  See the remarks of Congressman Rohrabacher calling for the prohibitions to apply to 
“U.S. satellites.”  Cong. Record at H3669 (May 25, 2011).  
 


Currently, the BIS Rule provides that even foreign-made satellites with a single U.S.-
origin part or component in the “500 series” would be subject to the EAR when destined to 
China, and therefore would also be subject to the prohibition on transfers to China in Subsection 
1261(c).  Specifically, the proposed regulations would add a new Paragraph 6 to Subsection 
734.4(a) of the EAR.  See BIS Rule at 31,438.  Paragraph 6 would preclude use of the EAR’s 
standard 25% de minimis rule for foreign-made items that incorporate U.S-origin “500 series” or 
“600 series” items when destined to China and other arms-embargo countries listed in the new 
Country Group D:5.  Id.  With the de minimis rule no longer available for reexports to China of 
foreign products incorporating “500 series” parts and components, the foreign products would 
become subject to the controls of the EAR and their reexportation to China would be prohibited 
absent a Presidential waiver.   


 
By making subject to the EAR foreign-made items with near-zero or de minimis U.S.-


origin content when destined to China, the proposed rule goes beyond the statutory mandate in 
the NDAA.  For the reasons set forth below, the Department of Commerce should consider 
revising the proposed rule to provide that foreign-made satellites and components incorporating a 
de minimis proportion of U.S.-origin EAR-controlled content are not subject to the EAR when 
destined for China. 
 
III. Policy Considerations 


The proposed rule as written will undermine the key policies underlying the move of 
commercial satellites and, in particular, their parts and components, to the CCL, by making 
foreign-manufactured items with minimal U.S. content subject to the EAR when destined to 
China and thereby restricting their reexportation to China.  BIS states in the proposed rule that 
the objective of moving certain Category XV items to the CCL is to minimize the commercial 
burden imposed by the export control regulations, especially on small companies, by, among 
other things, eliminating some license requirements and making license exceptions more 
available.  BIS Rule at 31,437.  The proposed rule states that it would relax licensing 
requirements generally for Category XV items moving to the CCL, but “particularly ‘parts’ and 
‘components’”.  Id.   
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This proposed rule from the Department of Commerce arose out of a well-studied and 
informed effort to streamline the export control laws in such a way that would serve both 
economic and national security objectives.  Particularly in areas like spacecraft, the idea was to 
narrow the restrictions in order to allow more focused enforcement and promote greater export 
activity.  Increased exports would serve national security goals by strengthening the U.S. 
technological and industrial base.   


 
The President announced his vision of export control reform as an effort to “enhance 


national security by focusing on the enforcement of strict controls around the export of the most 
critical technologies and products, while strengthening the competitiveness of key manufacturing 
industries in the U.S. by streamlining the regulations that apply to their exports.”  President 
Obama Details Administration Efforts to Support Two Million New Jobs by Promoting New 
Exports, White House Office of the Press Secretary (March 11, 2010).  Shortly thereafter, the 
Administration issued the National Space Policy, which sets out a goal to “actively promote the 
export of U.S. commercially developed and available space goods and services, including those 
developed by small- and medium-sized enterprises, for use in foreign markets, consistent with 
U.S. technology transfer and nonproliferation objectives.”  National Space Policy of the United 
States of America at 11, The White House (June 28, 2010).   


 
This policy focus on export promotion arose in part out of concern over the decline of the 


U.S. space industry.  Lack of access to foreign markets caused by export restrictions has cost the 
U.S. space industry an average of $600 million per year and, accordingly, has also helped foreign 
competitors.  National Security and the Commercial Space Sector at 13, Center for Strategic & 
International Studies (July 2010) [hereinafter “CSIS Report”]; see also Hearing on National 
Defense Authorization Act for Fiscal Year 2013 and Oversight of Previously Authorized 
Programs, Before the H. Comm. on Armed Services, 112th Cong. (March 8, 2012) (statement of 
Rep. Loretta Sanchez) (“. . . the U.S. satellite industry, the industrial base continues to struggle to 
keep pace with the global competition in what is intensely really an international market. … 
Prudent changes to overly restrictive export control regulations could have a significant impact 
on the health and the sustainability of our United States satellite industry.”); see generally 
Beyond “Fortress America,” National Research Council, National Academy of Sciences (2009).   


 
The Administration has been forward-leaning in treating the strength of the U.S. 


industrial base as a national security issue.  The National Security Strategy (“NSS”) itself 
promises to “promote a unified effort to strengthen our space industrial base.”  National Security 
Strategy at 31, The White House (May 2010).  The NSS also clearly ties these economic and 
security issues to the export control reform effort: as part of the goal of doubling U.S. exports by 
2014, the NSS affirms that “we are reforming our export controls consistent with our national 
security imperatives.”  Id. at 32.  


 
Congress too has made clear that the NDAA and related export control reform laws were 


intended to bolster the U.S. industrial base as a national security issue.  Congressman Berman, 
one of the key sponsors of this legislation, focused on the “unintended consequences” of overly 
restrictive controls on the exportation of satellite components, in particular that European 
manufacturers are increasingly seeking to design-out U.S. components, with “serious 
implications” for the health of the defense industrial base.  Export Controls, Arms Sales and 
Reform: Balancing U.S. Interests, Part II, Hearing Before the H. Comm. on Foreign Affairs at 4, 
112th Cong. (Feb. 7, 2012) (statement of Rep. Berman).  
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Similarly, Congressman Manzullo, the principal Republican co-sponsor of the House bill 


underlying the satellite provision, elaborated by explaining that ITAR restrictions on commercial 
satellites and their parts and components have caused the market share of U.S. manufacturers to 
drop from 75% to 44% on average over the past thirteen years, leading to a loss of $21 billion in 
revenue from 1999 to 2009 and 9,000 direct jobs per year.  Cong. Record at H3006 (May 17, 
2012).  Congressman Manzullo affirmed that this “harmed our national security because it hurt 
our U.S. space industrial base, particularly component manufacturers.”  Id.  He pinpointed as the 
cause the “perverse incentive” brought about by overly strict export controls for “foreign satellite 
makers to design out U.S. parts.”  Id.  This problem is causing “U.S. component makers [to] 
struggle to sell their product in the commercial marketplace,” and leading them to “become less 
able to meet the national security needs of the U.S. government.”  Id.  He cited a 2011 finding by 
the Tauri Group that, “out of 135 U.S. space hardware manufacturers, 28 technology areas are at 
some risk of disappearing from our shores because of limited suppliers.”  Id.  Congressmen 
Smith and Rohrabacher echoed many of these same concerns.  See Cong. Record at H3668-69 
(May 25, 2011).   Representative Rohrabacher focused on the fact that foreign satellite 
manufacturers are pursuing “ITAR-free sources,” especially for components, and that overly-
restrictive controls “are not slowing foreign space capabilities, but encouraging them.”  Id.  
 


Emerging from this policy context, the proposed rule from the Department of Commerce 
states that one of its objectives is to reduce the effect that the current regulations have of 
discouraging foreign companies from buying U.S.-origin parts and components.  BIS Rule at 
31,437.  The current regulations discourage foreign companies from incorporating U.S.-origin 
content into their products by applying strict ITAR controls even to relatively minor items that 
are incorporated into foreign-made goods.  The new rules seek to reduce this effect on items 
moving to the CCL by applying the de minimis provisions of the EAR, which generally free from 
the controls of the EAR foreign-origin items with U.S.-origin content constituting 25% or less of 
the total value.  BIS states that, under the new rules, “foreign manufacturers would have less 
incentive to avoid such U.S.-origin ‘parts’ and ‘components,’ a development that potentially 
would mean greater sales for U.S. suppliers, including small entities.”  BIS Rule at 31,437.  It is 
clear that BIS was attempting to respond to concerns about the U.S. industrial base by 
promulgating this proposed rule.  


 
However, the proposed rule can and should do more in order to strengthen the U.S. space 


industry and allow it to meet national security requirements.  Specifically, the proposed rule does 
not apply the de minimis provision of the EAR to foreign-made satellites and foreign-made 
components destined to China, even though the NDAA does not compel such a limited approach.  
The continued restriction on exports of foreign-made items with U.S. content to China will have 
a profoundly negative impact on U.S. parts and components manufacturers and, accordingly, will 
make these regulatory changes less successful in achieving their policy objectives.  


 
 An array of U.S. policies and laws has put the U.S. space industry in a vice: on the one 
hand, the U.S. Government has been driving commercial satellite companies to use foreign 
launch providers, while, on the other hand, it has restricted access to those foreign launch 
providers if the equipment has any U.S.-origin content.  CSIS Report at 21.  The net result has 
been to force many commercial satellite and component manufacturers to stop using U.S.-origin 
parts and components altogether in order to avoid these launch restrictions, which of course is 
leading to a hollowing-out of U.S. capacity in this area and feeding the growth of foreign 
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competitors.  Id.   One senior U.S. official described the competitive position of U.S. industry as 
being at a “tipping point” vis-à-vis its foreign peers.  Id. at 21-22.   
 


U.S. export control laws have been serving as a “catalyst” for the development of foreign 
capabilities, including by China.  Id. at 24.  Even the European Space Agency (ESA) is funding 
the development of component technologies in Europe in order to work around U.S. export 
control restrictions.  Id.  U.S. companies are struggling with these regulatory limitations at a time 
when the industry is becoming increasingly competitive and globalized, due to the spread of 
advanced space technology around the world.  Id. at 11.   
 


Export control laws that provide disincentives for foreign satellite and component 
manufactures to buy American parts will continue to hurt U.S. industry, along with its workers 
and its innovative capacity.  Once those human and technological assets are lost, they take years 
to recover.  Moreover, financial weakness among second- and third-tier suppliers in the U.S. has 
created an ever-looming risk of supply chain disruption for manufacturers.  Id. at 28.  These 
documented weaknesses in the U.S. industrial base, combined with the associated growth of 
foreign competitors, presents a national security challenge to the United States.  


 
Transferring commercial satellites and related parts and components to the CCL will be a 


positive step toward reviving the U.S. space sector by providing U.S. companies with an even 
playing field and an opportunity to compete again in order to regain their leadership position in 
the increasingly globalized space industry.  However, these goals may not be realized if foreign 
satellite and component manufacturers are driven to design-out all U.S.-origin components, due 
to continued restrictions on their own, foreign-made items being sent to China, even if only for 
launch purposes as opposed to end-use (although both are important considerations to these non-
U.S. manufacturers).  It is therefore worth questioning whether the presence of minimal U.S. 
content in foreign-made items presents such a grave risk to U.S. national security as to be worth 
the heavy cost that these controls impose.   
 


The commercial reality of the satellite industry makes this tradeoff inescapable: the U.S. 
Government cannot restrict exports of foreign-made items with some minimal U.S.-origin 
content to China without jeopardizing the strength of its own domestic suppliers.  If a 
prospective buyer of a satellite subject to U.S. export controls faces the prospect of being 
precluded from accessing key providers of launch services (such as in China), the buyer will 
frequently opt instead for a product with no U.S. content that will not be subject to the same 
restrictions.  That choice is driven by the key position that Chinese launch service providers hold 
in the market.  End-users of satellites, when deciding to purchase a commercial satellite system, 
weigh heavily the cost, availability and reliability of launch services in deciding what satellite 
and components to procure.  Satellite manufacturers do not sell their goods in a vacuum, but 
rather as part of an integrated package of equipment and services.  In part, that is because the 
launch may constitute as much as 25% of the total cost.  Putting into operation a typical 
communications satellite can run as reported between $200-500 million, of which approximately 
$50 million on average can be associated with the launch service.  Apart from cost, the reliability 
and availability of the launch service is critical, since a delayed or unsuccessful launch can have 
dramatic repercussions for the business plan, service commitments, and revenue of the satellite 
service provider.  For these reasons, satellite end-users view these purchases as a package, 
involving both hardware and service elements. 
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In light of the interconnectedness of the hardware and services, the availability of 
Chinese launch services is a very important factor to a non-U.S. manufacturer’s ability to market 
its equipment.  In other words, if a satellite made outside the United States cannot be launched 
by Chinese entities, that satellite will be less marketable.  Thus, to maximize the marketability of 
their products, manufacturers of satellites and components will seek to eliminate launch service 
restrictions.  That is where the proposed rule from BIS puts U.S. manufacturers of satellite parts 
and components at a severe disadvantage.   


 
 By restricting the exportation to China of foreign-made satellites with any U.S. content, 


even a de minimis amount, the proposed rule in effect forces foreign satellite and component 
manufacturers to choose between U.S. parts and components, on the one hand, and Chinese 
launch services, on the other.  Because manufacturing technology has spread around the world, 
while launch services remain more restricted, satellite buyers often have no choice but to focus 
on the latter and seek products that have been stripped of any U.S. content.  If this trend 
continues, U.S. industry will continue to decline, possibly to the point of posing a dramatic risk 
to national security.     


 
IV. Conclusion  


The proposed rule from the Department of Commerce does not go far enough to remedy 
the core problem that spawned the export control reform effort with regard to satellites and 
related items.  By declining to apply the de minimis provision of the EAR to foreign-made items 
destined to China incorporating “500 series” parts and components, it will continue to encourage 
foreign manufacturers to design-out U.S.-origin content.  This will cause the current hollowing-
out of the U.S. space industry to continue, jeopardizing the competitive position of U.S. industry, 
depressing employment, reducing domestic investment, stifling research and development, and 
putting the United States at a disadvantage in commercial space as well as in defense technology 
and capacity.  


 
Recognizing that the NDAA sets out certain clear mandates, the Department of 


Commerce nonetheless has the authority to modify the proposed rule in ways that would 
alleviate the impact on the U.S. parts and components industry.  A solution for BIS is to institute 
a specific de minimis rule for foreign-made satellites and components that use “500 series” parts 
and components that would allow their reexportation to China.  BIS could issue such a rule while 
still abiding by the legislative mandate of the NDAA.  As it appears to have the legal authority to 
issue that type of modification to the proposed rule, the Commerce Department should consider 
the policy implications of such a change.  In weighing the advantages and disadvantages of 
allowing the reexportation to China of foreign-made satellites and components containing de 
minimis U.S. content, the Department should carefully assess the impact of the final rule on the 
U.S. industrial base and national security.   


 
Applying the de minimis rule to foreign-made items destined for China is not inconsistent 


with the NDAA.  Indeed, applying de minimis treatment would do more to achieve the stated 
goals of the proposed rule with respect to U.S. industry and national security and would support 
job growth, innovation, and manufacturing in this critical sector of the U.S. economy.   


 
If you have any questions regarding these comments, please contact me at 


202.429.8083 or ekrauland@steptoe.com. 
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Sincerely, 


 


Edward J. Krauland 
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July 8, 2013 
 
Regulatory Policy Division 
Bureau of Industry and Security 
U.S. Department of Commerce  
Room 2099B 
14th St. and Pennsylvania Ave. NW 
Washington, D.C. 20230 
Re:  RIN 0694—AF87 
 
 
To Whom It May Concern: 
 
 
The University of Oklahoma (OU) is providing the following comments in response to the May 24, 2013 
Federal Register Notice (78 FR 31431) proposing changes by the U.S. Department of Commerce’s 
Bureau of Industry and Security (BIS) with regard to the proposed transfer of spacecraft systems and 
related items from the USML to the CCL (RIN 0694-AF87).   OU appreciates BIS’s request for comments. 
As a university, our mission is to provide the best possible educational experience for our students 
through excellence in teaching, research and creative activity, and service to the state and society.  We 
hope the following comments are helpful. 
 
OU would first like to commend the BIS for their efforts in working to transfer to the Commerce Control 
List (CCL) the types of satellites and space vehicles that are so critical to a robust space-related research 
and educational endeavor. It has been noted for many years that control of these types of items as 
munitions under the International Traffic in Arms Regulations (ITAR) has adversely impacted university 
research in the United States.  Consequently, OU supports the proposed rule and feels it generally 
incorporates the recommendations of the Section 1248 Report.  However, we remain concerned about 
the apparent re-definition of “use” technology, as well as the lack of reciprocal license exceptions in the 
EAR.   
 
As BIS is aware, the definition of “use” technology in the EAR is uniquely defined in Part 772.1 to require 
operation, installation, maintenance, repair, overhaul and refurbishing [emphasis ours].  It is not apparent 
why software and technology controls proposed in the new 500 series are defined with a disjunctive “or”.  
OU is concerned that this creates a discrepancy in the EAR will create confusion within the affected 
community.  BIS has previously clarified that when evaluating “use” technology, all six elements 
contained in the definition must be present for “use” technology to be present, the substitution of the 
conjunctive “and” with the disjunctive “or” appears to be an expansion of regulatory burden.   
 
It is OU’s understanding that the Council on Governmental Relations (COGR), Association of American 
Universities (AAU), and Association of University Export Control Officers (AUECO) also are concerned 
with this change.  We agree with these organizations that BIS should evaluate carefully the implications of 
the proposed change to “or”.  OU also respectfully asks that BIS provide clarification that mere access 
and/or mere operation of items in the conduct of fundamental research or teaching activities do not 
constitute controlled software or technology by  virtue of 9D515 (software) or 9E515 (technology).  
Without such a clarification, the proposed changes will not create a “bright line rule” to the affected 
community. 
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OU appreciates BIS’s continued assertion that the transfer of items and technologies from the USML 
to the CCL should not create a more restrictive regulatory burden for exporters.  OU notes that multiple 
provisions in the ITAR that are essential to university‐based research have not been carried over to the 
EAR. These include 22 C.F.R. 123.16, 22 C.F.R. 125.4 (b)(7), and 22 C.F.R. 125.4 (b)(9). Without 
reciprocal provisions in the EAR for these exemptions, the transfer of items into 9X515 represents a 
significantly increased regulatory burden for universities, as these items and technologies that were 
exempted from licensing requirements under the ITAR would now require a license under the EAR.   
While a license exception for the release of software and technology in the United States by U.S. 
universities to their bona fide and full-time regular foreign national employees and other foreign nationals 
was created to correspond with the authorization in § 125.4(b)(10) of the ITAR, it is notably more 
restrictive than the ITAR provision.  For example, it is not available for encryption related software 
controlled for ‘‘EI’’, not is it available for software and technology controlled for ‘‘MT’’ (Missile Technology) 
reasons. 
 
On this point, OU is concerned that reciprocal provisions (should they eventually be incorporated into the 
EAR), would be hampered by other parts of the EAR, namely the limitation on use of License Exceptions 
in Part 740.2.  In relevant part, Part 740.2(a) states that “You may not use any License Exception if. . . 
the item is controlled for missile technology [MT] reasons1” [emphasis in original].  As a result, even if 
license exemptions/exceptions are adjusted to prevent inequities (i.e., through creation of corresponding 
provisions to 123.16, 125.4(b)(7) and 125.4(b)(9) of the ITAR),   the utility of license exceptions in the 
EAR will be significantly limited for any items or technologies that are subject to MT reasons.  This 
possibility is even more concerning due to the acknowledgement that the 9X515 ECCNs may be subject 
to MT controls2. OU urges BIS to carefully consider ways that the EAR can be adjusted to prevent items 
that are transferred to the CCL from creating more of a licensing burden than they were under the ITAR. 
 
 In closing, OU appreciates the opportunity to provide the comments above.  In particular, we are 
concerned about the expansion of the definition of “use” and the lack of reciprocal license exemptions in 
the EAR.  Both of these issues present unprecedented burdens to university research.  However, we are 
hopeful that with appropriate solutions can be found, and we appreciate BIS’s attention to these matters. 
 
 
 
Sincerely,  
 


 
Kelvin K. Droegemeier                                              
Vice President for Research                                       
Regents' Professor of Meteorology and Weathernews Chair Emeritus 
Roger & Sherry Teigen Presidential Professor 
 
 


 
Gretta Rowold 
Executive Director of Secure Research Operations 
Office of Legal Counsel 


                                                 
1 There are some limited exceptions to this prohibition. 


2    See https://federalregister.gov/a/2013-11986.   “All items in the 9X515 ECCNs, as proposed in this rule, would be subject to 
national security (NS Column 1) and regional stability (RS Column 1) controls, as well as antiterrorism (AT Column 1) controls. 


Some of the items would be subject to missile technology (MT) controls in some cases.  
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July 8, 2013 
 
 
Regulatory Policy Division 
Bureau of Industry and Security 
U.S. Department of Commerce 
Room 2099B 
14th St. and Pennsylvania Ave. N.W. 
Washington, DC  20230 
 
 
RE:  RIN 0694‐AF87 (Control of Spacecraft Systems and Related Items the President Determines No 
Longer Warrant Control Under the USML) 
 
 
To Whom It May Concern,  
 
I am writing on behalf of the Association of University Export Control Officers (AUECO), a group of 
28 senior export practitioners with experience at accredited institutions of higher learning in the 
United States (U.S.).  AUECO members monitor proposed changes in laws and regulations affecting 
academic activities and advocate for policies and procedures that advance effective university 
compliance with applicable U.S. export controls and trade sanction regulations. 
 
AUECO is interested in contributing to the export reform effort in order to ensure that the resulting 
regulations do not have an adverse impact on academic pursuits.  As a result, AUECO is providing 
the following in response to the U.S. Department of Commerce Bureau of Industry and Security 
(BIS)’s request for public comments on its proposed revision of the Export Administration 
Regulations (EAR) to include control of spacecraft systems and related items that will no longer be 
controlled under the International Traffic in Arms Regulations (ITAR)’s U.S. Munitions List (USML) in 
the new ECCN 9X515.  We appreciate the consideration that  spacecraft and related items that are 
commercial items with no military or intelligence applications are ill suited to the “600 series” 
ECCNs that have been designated for other items being moved from the USML to the Commerce 
Control List (CCL), and thus the creation of the 9X515 series ECCNs.  We disagree that separating 
out those items with no military or intelligence applications (e.g. commercial communications 
satellites) from those that do would be unnecessarily complicated and confusing in the context of 
the resulting higher levels of control than would otherwise be required for the purely commercial 
items.  We are disappointed that this consideration has resulted in a lack of flexibility in licensing 
requirements and are concerned about the implications to the performance of fundamental 
academic research and teaching related to spacecraft and related articles at U.S. universities. 
 
AUECO notes specifically that, as in the case with the establishment of the “600 series” for other 
items moving from the USML to the CCL, ECCNs 9D515 (software) and 9E515 (technology) include 
sweeping catchalls  of “’development,’ ‘production,’ operation, installation, maintenance, repair, 
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overhaul, or refurbishing of ’spacecraft‘ and related commodities” (emphasis added).   This is in 
contrast to “use” as defined in EAR Part 772.1, which is defined as “operation, installation…., 
maintenance…, repair, overhaul and refurbishing” (emphasis added).  On university campuses, 
equipment subject to the EAR and enumerated on the CCL is operated by a wide variety of 
individuals, including foreign national students  and trainees, in a variety of classroom and research 
settings without information related to the additional elements of “use” being conveyed.  As a 
result, these activities result in a low licensing burden to both the universities and to BIS.   AUECO is 
concerned that the proposed definitions in 9D515 and 9E515 will impose a large administrative 
burden on the university community due to the need to obtain deemed export licenses for foreign 
national students, technicians,  visitors, faculty, and research staff to simply have access to items in 
the conduct of fundamental research or teaching activities on our campuses.   We are further 
concerned that such requirements might result in a reduction in teaching related to spacecraft 
systems and related items, should the conduct of related courses become too difficult to administer 
in an open academic environment.  
 
AUECO recommends that BIS revisit the burden of separating spacecraft systems and related items 
that do have military or intelligence applications from those that do not in an effort to minimize the 
licensing burden associated with purely commercial applications.  We also suggest that BIS 
specifically address the rationale for the decision to deviate from the well understood concept of 
“use” for those items in the “600 series” and especially for those items in the “500 series” with 
purely commercial applications. 
 
As previously noted in our comments in response to proposed changes to Part 740 of the EAR1,  
AUECO appreciates BIS’s continued assertion that the transfer of items and technologies from the 
USML to the CCL should not create a more restrictive regulatory burden for exporters.  However, 
we believe it is necessary to once again emphasize that there are multiple provisions in the ITAR 
that are essential to university‐based research that are not present in the EAR.  Specifically, the full 
scope of the license exemptions found in ITAR §§ 123.16, 125.4(b)(7), and 125.4 (b)(9) are not 
currently available under the EAR. Without reciprocal provisions in the EAR, the transfer of items 
into 9X515 represents a significantly increased regulatory burden.   
 
AUECO also notes that these reciprocal provisions could still be curtailed by other provisions in the 
EAR, namely the limitation on use of License Exceptions in Part 740.2.  In relevant part, Part 
740.2(a) states that “You may not use any License Exception if. . . the item is controlled for missile 
technology [MT] reasons2”.  As a result, any transfer of items from the USML to the CCL that are 
subject to MT controls will create a situation where exports that would have been exempt from 
licensing requirements under the ITAR would now require a license under the EAR.  This possibility 
is even more concerning due to the acknowledgement that the 9X515 ECCNs may be subject to MT 
controls3.   


                                                            
1 http://aueco.org/sitebuildercontent/sitebuilderfiles/commentlicenseexceptions.pdf.  
2 There are some limited exceptions to this provision.  See 15 C.F.R. 740.2(a)(5) 
3   See https://federalregister.gov/a/2013‐11986.   “All items in the 9X515 ECCNs, as proposed in this rule, would 
be subject to national security (NS Column 1) and regional stability (RS Column 1) controls, as well as antiterrorism 
(AT Column 1) controls. Some of the items would be subject to missile technology (MT) controls in some cases. 
[Emphasis ours]. 
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We understand that certain definitions that are critical to the interpretation and implementation of 
the EAR and ITAR by universities are currently under review.  The comments provided here are 
based on the current definitions available in the EAR and ITAR, any changes to those definitions may 
significantly alter our interpretation of the impact of the proposed rule changes.  AUECO 
encourages BIS to release any proposed changes to definitions as soon as possible to ensure that 
the full impact of export control reform on the university community can be adequately assessed.   
 
AUECO appreciates the opportunity to provide comments on these proposed changes.   
 
 
Sincerely, 


 
Kelly Hochstetler 
Chair 
Association of University Export Control Officers 
Email:  auecogroup@gmail.com   
Website:  http://aueco.org 
 








Before the 
U.S. DEPARTMENT OF COMMERCE 


BUREAU OF INDUSTRY AND SECURITY 
 
 
In the matter of:    ) 
      ) 
Export Administration Regulations (EAR):  )  Docket No. 130110030–3030–01 
Control of Spacecraft Systems and Related  )  RIN 0694–AF87 
Items the President Determines No Longer  ) 
Warrant Control Under the United States  ) 
Munitions List (USML)   ) 
      ) 
 
 


COMMENTS OF ECHOSTAR SATELLITE SERVICES L.L.C.  
AND HUGHES NETWORK SYSTEMS, LLC  


 
 
EchoStar Satellite Services L.L.C. (“ESS”) and Hughes Network Systems, LLC (“Hughes”) 


(“collectively “EchoStar”)1 hereby provide comments on proposed changes to the Export 


Administration Regulations (“EAR”) in the above-referenced rulemaking proceeding.  EchoStar 


is interested in this proceeding because ESS operates and/or manages a fleet of 22 owned and 


leased in-orbit satellites and leases capacity on a full-time and occasional-use basis to direct-to-


home satellite televisions providers, U.S. government service providers, state agencies, Internet 


service providers, broadcast news organizations, programmers and private enterprise customers.  


ESS also provides value added services such as telemetry, tracking and control services to third 


parties.  Hughes is a global provider of broadband satellite technologies and services for home 


and office, delivering innovative network technologies, managed services, and solutions for 


enterprises and governments.  Hughes uses its two owned satellites, SPACEWAY 3, which has a 


commandable payload, and EchoStar XVII, and additional satellite capacity acquired from 


multiple third-party providers to provide satellite broadband Internet access to the North 


                                                            
1 ESS and Hughes are indirect, wholly-owned subsidiaries of EchoStar Corporation.   
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American consumer market and broadband network services and systems to the domestic and 


international enterprise markets. 


 


EchoStar agrees with and supports the overall export control reform initiative and the U.S. 


Government’s conclusion that commercial communications satellites (“comsats”) no longer 


warrant control under U.S. Munitions List Category XV.  In particular, EchoStar agrees with and 


supports the proposal of the Department of Commerce’s Bureau of Industry and Security (“BIS”) 


proposal to control the export of comsats under the export licensing jurisdiction of the EAR and 


classify such satellites under the Commerce Control List (“CCL”).  EchoStar further agrees that 


the proposed changes will enhance national security by permitting U.S. Government agencies to 


focus their resources on controlling those items that (i) contain or involve technologies unique to 


the United States, (ii) are critical to U.S. national security, or (iii) involve destinations, end uses, 


and end users of greater national security concern than NATO allies and other multi-lateral 


regime partners.   


 


We also appreciate this opportunity to provide comments regarding the proposed rulemaking.  


While EchoStar generally agrees with and supports BIS’s proposals, after review of the proposed 


rules, in particular, the new Export Control Classification Number (“ECCN”) 9E515 and its 


proposed control of “spacecraft”-related “technology,” EchoStar has identified at least one aspect 


of the proposed rules that could benefit from further clarification. 


 


EchoStar believes that the scope of “technology” controlled under ECCN 9E515.a and ECCN 


9E515.b should be clarified.  Specifically, EchoStar requests that telemetry data, in and of itself, 
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from an operational commercial comsat should be deemed not to fall within the scope of ECCNs 


9E515.a or 9E515.b because the telemetry data does not constitute “technology” “required” for 


the “development,” “production,” or “operation, installation, maintenance, repair, overhaul or 


refurbishing” of commercial comsats controlled by ECCN 9A515.  Additionally, even if a person 


intercepted a telemetry data stream (which is highly unlikely), for the reasons stated below, 


telemetry data, by itself, would not contribute to the military potential of other countries or 


jeopardize or harm the national security or foreign policy interests of the United States. 


 


Telemetry data is useful for satellite operations since it provides information on the current 


health and status of the satellite.  Yet, telemetry data is not required for and actually is not 


relevant for purposes of “development” or “production” of a satellite or installation of 


components on a comsat.  Furthermore, telemetry data cannot be used to operate or maintain a 


satellite without being processed through ground control software, including the satellite 


command and telemetry database, which resides within a ground control system.  The database is 


specific to each satellite, and includes critical information that defines each of the thousands of 


telemetry points.  Among other things, the satellite command and telemetry database identifies 


which subsystem originates the telemetry point, provides a plain English descriptor, establishes 


the range of possible values and identifies the unit of measure.  The satellite cannot be controlled 


until its database has been incorporated into the ground control software.  Once paired, the 


software and database enable the recipient of the telemetry data to understand the current health 


of the satellite in relation to its design and its status before, during and after a command is 


implemented.  Ultimately, it is the ground control software and the satellite command and 







- 4 - 


telemetry database that enable operation of the satellite by sending commands that have been 


properly formatted and coded to the specific satellite.   


 


Without the satellite-specific context provided by the satellite command and telemetry database, 


telemetry data is meaningless and cannot be used to operate or maintain the satellite.  Therefore, 


it would seem that a satellite’s telemetry data is not “required” for the operation or maintenance 


of comsats – that the data is not “peculiarly responsible for achieving or exceeding the controlled 


performance levels, characteristics or functions of” comsats controlled by 9A515.  However, 


since the proposed rule does not define “operation” or specify “performance levels, 


characteristics or functions” for comsats controlled by 9A515, all information handled or 


processed in relation to the operation or maintenance of a comsat could be deemed to be 


controlled by paragraph 9E515.a (“‘spacecraft,’ including satellites, manned or unmanned space 


vehicles, whether designated developmental, experimental, research or scientific, not enumerated 


in USML Category XV”).  In addition, if telemetry data is deemed to fall within the scope of 


controlled “technology,” any equipment in which such telemetry data resides would also be 


necessarily subject to control and create the need for export licenses for any person accessing 


such equipment.  To preclude these potential consequences, EchoStar recommends that ECCN 


9E515 be clarified to exclude comsat telemetry data disconnected from the satellite-specific 


context provided by the satellite command and telemetry database. 


*  *  * 
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Based on the foregoing, we respectfully request that BIS adopt the clarifications set forth in these 


comments.   


 
Respectfully submitted, 
 
By:  Sean P. Fleming   
Sean P. Fleming 
Senior Counsel, International and Trade Compliance 
 
Paul Lauper Ellison 
Senior Trade Compliance Counsel 
 
ECHOSTAR SATELLITE SERVICES L.L.C.  
100 Inverness Terrace East 
Englewood, Colorado 80112 USA 
(303) 706-4000 
 
HUGHES NETWORK SYSTEMS, LLC 
11717 Exploration Lane 
Germantown, Maryland 20876 
(301) 428-5500 
 
Date: July 8, 2013 
 


 








 


 


      June 20, 2013 


 


To:  DDTCResponseTeam@state.gov 


  publiccomments@bis.doc.gov 


 


From:  waroot23@gmail.com 


 


Subject: ITAR Amendment - USML Category XV and Defense Services RIN 1400-AD33 


  EAR Amendment - Spacecraft RIN 0694-AF87 


 


Public Domain Information 


 


The proposed clarification in 22 CFR 120.9 that “defense service” means furnishing of assistance 


using “other than public domain information” would be usefully matched by revising 15 CFR 


732.2(b)(1) to read simply: “If your technology or software is publicly available and therefore 


outside the scope of the EAR, you may proceed with the export or reexport.” Deletion of “if you 


are not a U.S. person subject to General Prohibition Seven” would be consistent with all other 


parts of the EAR, which treat publicly available information as outside the scope of the EAR. 


 


EAA Section 17(c) 


 


The April 16 final rule relies on “specially designed” to comply with the Export Administration 


Act Section 17(c) requirement that components certified for civil aircraft by FAA are under 


EAR, rather than ITAR, jurisdiction. My comments on that rule recommended that the 22 CFR 


120.3 list of what is not ITAR-controlled include EAA 17(c). Otherwise, use of “specially 


designed” wherever 17(c) might apply, now or in the future, would conflict with the objective of 


minimal use of “specially designed” on the USML. Despite the “operation at altitudes greater 


than 100 km” definition of “space qualified,” proposed XV(a)(2, 3, 4, 7, 8, 9,), (b), (c), and most 


of the (e) sub-items might include FAA-certified items now or in the future. 


 


Second Order Components 


 


Proposed USML Category XV(e)(3,4,5,6,8,9,10,11,16,17,18,19) would control not only various 


spacecraft components but also various components of those components.  


 


Of these, XV(e)(8,9,10,11,16,17,18,19) are modified by only the words “specially designed.” 


This is the same formula used to identify components of lesser significance that are proposed for 


EAR “600 series” controls.  


 


The definition of component as an item that is useful only when used in conjunction with an 


“end-item” indicates that XV(e) items are end-items with respect to second-order components 


but components with respect to spacecraft. This creates confusion as to how to apply the 


definition of “specially designed.” (a)(2) and (b) of that definition apply to a “part,” 


“component,” “accessory,” “attachment,” or “software”; whereas (a)(1) applies otherwise. 







 


 


 


It is, therefore, recommended that, at a minimum, “and specially designed parts and components 


therefor” be deleted from XV(e)(8,9,10,11,16,17,18,19) and be covered by 9A515.x. It is 


recommended that “specially designed” be deleted from XV(e)(3,4,5,6) if accompanying 


language is sufficiently precise. If not, the second order components in XV(e)(3,4,5,6) should 


also be completely deleted from the USML and be similarly covered by 9A515.x. 


 


Space Qualified vs. Specially Designed 


 


The Note to the proposed EAR definition of “space qualified” states that the terms ‘designed’  


and ‘manufactured’ in this definition are synonymous with “specially designed.” This statement 


is needlessly confusing. Its purpose may have been to be sure that all “catch-all” components 


being removed from USML Category XV would be covered by 9A515.  But 9A515.x use of 


“space qualified,” rather than “specially designed,” seems to make the Note unnecessary for this 


purpose.  


 


Moreover, the Note would have the unintended consequence of removing from EAR “500 


series” control components meeting the definition of “space qualified” but also qualifying for 


release under the definition of “specially designed.” For this reason, the statement on page 31434 


that the Note does not constitute a modification of the Wassenaar definition of “space qualified” 


appears to be incorrect.  Therefore, it is recommended that the Note be deleted from the EAR 


rule and that the US instead propose to Wassenaar that the definition of “space qualified” be 


amended by changing “Designed, manufactured, or” to “Designer intent if publicly known, or 


according to the manufacturer’s technical specifications, or”. This would be much more precise 


and understandable.  


 


The proposed ITAR definition of “space qualified” does not contain such a Note. But use of 


“specially designed” in XV(a)(1), (a)(10), and (e)(7) would have the same unintended 


consequence of removing from control what is stated in these sub-items if the product qualified 


for release under the definition of “specially designed.”  It is, therefore, recommended that: 


-“Are specially designed to mitigate ...” in (a)(1) be changed to “Mitigate ...”;  


-“specially designed to be” in (a)(10) be deleted; and 


- “and specially designed for a spacecraft in paragraph (a) of this category” in (e)(7) be 


deleted, so that (e)(7) would then read: “Non-communications space-qualified directed 


energy (e.g., lasers or RF) systems.” 


   


Arms Embargoes 


 


Only half of the countries listed in Country Group D:5 are labeled in 22 CFR 126.1 as arms 


embargoes (10 UN plus three unilateral - Burma, China, Sudan). Therefore, the following 


restrictions in the EAR proposed rule are more restrictive than apparently intended: 734.4, 


736.2(b)(3), 740.2(a)(12), 740.9(a), 740.10(a)(3)(viii) and (b)(3)(i)(F), 742.4(b)(1)(ii), and 


742.6(b)(1),  
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China Licensing Policy 


 


The proposed 742.6(b)(1) last sentence policy of denial for “500 series” to China is more 


restrictive than case-by-case review to China for “600 series” per revised first and fourth 


sentences.  Although neither “500 series” nor “600 series” would be eligible for License 


Exception STA per 740.2(a)(12), treating “500 series” more restrictively than “600 series” with 


respect to licensing policy to China is inconsistent with the reasoning for treating “500 series” 


more liberally than “600 series” with respect to License Exception STA restrictions to other 


countries. 


 


Missile Technology 


 


In XV(c) heading, add at end “(also see EAR ECCNs 7A005 and 7A105)”   


In XV(c)(1), add “(MT if designed or modified for airborne applications)”  


 (To conform with MTCR 11.A.3.b.2) 


In XV(c)(3) add  “(MT if designed or modified for airborne applications)”  


 (To conform with MTCR 11.A.3.b.3) 


In XV(c)(4) change “with” to “in”; after “for use in” insert “rockets or”; and add at end “(MT)”   


 (To conform with MTCR 11.A.3.a) 


In Note 2 to paragraph XV(c)(4) at end of first sentence, change “this paragraph (c)(4)” to “the 


first part of the heading of XV(c)” 


In 7A005 heading after “equipment” insert “, not controlled by USML XV(c),”  


In 7A005 delete License Requirements that these items are subject to DOS DDTC export 


licensing authority. 


In 7A005 Related Controls change “Categories XI and XV” to “Category XV(c)” 


Revise 7A105 to read: 


“Receiving equipment for Global Navigation Satellite Systems (GNSS,: e.g., GPS, GLONASS 


or Galileo), designed or modified for airborne applications and capable of providing navigation 


information at speeds in excess of 600 m/s (1,165 nautical miles/hour)  


MT applies to entire entry  MT Column 1 


Related Controls: See also USML XV(c) and 7A005." 


 (To conform with MTCR 11.A.3.b.1 


 


In XV(e)(16), change “(MT)” to “(MT, also see EAR ECCNs 7A004 and 7A104) 


In XII(d), delete “astrocompasses and star trackers and” 


In 7A004 heading after “‘star traclers’” insert “not controlled by USML XV(e)(16)” 


In 7A004 delete Related Controls (1) re USML XV star trackers 


In 7A104 heading change “other than those controlled by 7A004" to “not controlled by USML 


XV(e)(16) or 7A004" 


In 7A104 delete Related Controls (1) re USML XV star trackers 


 (To conform with MTCR 9.A.2) 


 


In XV(e)(19) change “specially designed parts and components” to “equipment designed or 


modified” 
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In XV(e)(19) add at end “(MT)” 


In 9A116 add at end “USML Category XV(e)(19)”  


 (To conform with MTCR 2.A.1.b.) 


 


In XV(f), change “(MT for technical data and defense services related to articles designated as 


such.)” to “(MT for software specially designed for “use” of XV(c)(1,3,4) or specially designed 


or modified for “use” of XV(e)(16) or XV(e)(19)(iii) and for technology for the “development,” 


“production,” or “use” of XV(c)(1,3,4), (e)(16), or (e)(19) not controlled by 9E515 for 9B515 for 


USML Category XV or for 9D515 for 9B515 for USML Category XV” 


(To conform with MTCR 11.D.2 and 11.E.1 for 11.A.3, 9.D.1 and 9.E.1 for 9.A.2, and 


2.D.4 for 2.A.1.b.iii and 2.E.1 for 2.A.l.b) 


 


In 9A515.revise MT applies to read: “MT applies to 9A515.d when also described in 3A101.a” 


In 3A001.a.1 add “not controlled by 9A515.d” 


In 3A001 revise MT applies to read: “MT applies to 3A001.a.1.a when also described in 


3A101.a or to 3A001.a.5.a when also described in 3A101.c" 


Revise 3A101 heading to read: “Electronic equipment, devices, and components, not controlled 


by 9A515.d , 3A001.a.1, or 3A001.a.5.a, as follows (see List of Items Controlled):” 


Revise Items to read: 


“a. “Radiation hardened” “microcircuits” usable in protecting rocket systems and unmanned 


aerial vehicles against nuclear effects (e.g., Electromagnetic Pulse (EMP), X-rays, 


combined blast and thermal effects) and usable for “missiles” or UAVs having a 


“payload” of at least 500 kg and a “range” of at least 300 km. 


b. Accelerators capable of delivering electromagnetic radiation produced by bremsstrahlung 


from accelerated electrons of 2 MeV or greater, and equipment containing those 


accelerators, usable for rockets or UAVs having a “range” of at least 300 km; individual 


rocket stages usable in those rockets or UAVs controlled by USML IV(d)(1); re-entry 


vehicles and equipment controlled by USML XV(e)(19) or IV(h)(6); solid propellant 


rocket motors, hybrid rocket motors (see below re IV(d)(2,3)), or liquid propellant rocket 


engines usable in those rockets or UAVs having a total impulse capacity of 8.41 x 105 Ns 


or greater controlled by USML IV(d)(2,3); ‘Guidance sets’ usable in “missiles” or UAVs 


having “payloads” of at least 500 kg and “range” of at least 300 km capable of achieving 


system accuracy of 3.33% or less of the “range”controlled by USML XII(d) (see below re 


XIII(d)); thrust vector control subsystems usable in “missiles” or UAVs having 


“payloads” of at least 500 kg and “range” of at least 300 km controlled by 9A106.c; or 


weapon or warhead safing, arming, fuzing, and firing mechanisms usable in “missiles” or 


UAVs having “payloads” of at least 500 kg and “range” of at least 300 km controlled by 


USML IV(h)(9) 


c. Analog-to-digital converters, usable in “missiles” or UAVs having a “payload” of at least 


500 kg and a “range” of at least 300 km, having any of the following characteristics: 


c.1 Designed to meet military specifications for ruggedized equipment; or 


c.2 Designed or modified for military use and being any of the following types: 


c.2.a Analog-to-digital converter “microcircuits”, which are “radiation-hardened” or have all 


of the following characteristics: 
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c.2.a.1 Having a quantization corresponding to 8 bits or more when coded in the binary system; 


c.2.a.2 Rated for operation in the temperature range from below - 54
o
C to above +125


o
C; and 


c.2.a.3 Hermetically sealed; or 


c.2.b Electrical input type analog-to-digital converter printed circuit boards or modules, having 


all of the following characteristics: 


c.2.b.1 Having a quantization corresponding to 8 bits or more when coded in the binary system; 


c.2.b.2 Rated for operation in the temperature range from below -45
o
C to above +55


o
C; and 


c.2.b.3 Incorporating “microcircuits” specified in 3A101.b.2.a. 


In IV(d)(2,3) add “hybrid rocket motors” 


In XII(d) add ‘Guidance sets’ usable in “missiles” or UAVs having “payloads” of at least 500 kg 


and “range” of at least 300 km capable of achieving system accuracy of 3.33% or less of the 


“range” 


 (To conform with MTCR 18.A.1, 15.B.5, and 14.A.1) 


 


In 3D101 heading add “for testing equipment in which 3A101.b accelerators must be usable” 


 


EAR/ITAR Non-MT Cross-References 


 


In 3A001 either delete Related Controls (1) or identify portions of XV and 3A001 which overlap. 


If the latter, after each 3A001 overlapping sub-item add “not controlled by XV (overlapping sub-


item of XV) and after each XV overlapping sub-item add “See also CCL ECCN 3A001 


(overlapping sub-item). 


(Existing 3A001 Related Controls states DDTC jurisdiction for 3A001.b.1.a.4.c space 


qualified TWT helix and 3A001.e.4 space qualified solar cells if efficiency 31% or 


greater (e.4 efficiency is 20% or greater). No similar texts appear on the existing USML 


or in proposed USML XV. The EAR proposed rule explicitly excludes 3A001.b.1 and e.4 


(and related 3A991.o solar cells) from 9A515.x.  So there would also be no overlap with 


9A515 for TWT helix and solar cells. Perhaps proposed XV(e)(3) for readout integrated 


circuit or (e)(4,5,6) for control electronics are perceived to overlap something in 3A001. 


If so, it is not clear what parts of 3A001 are seen as overlapping XV(e)(3,4,5,6).) 


 


In XV(e)(9) add “See CCL ECCN 3A002.g for other atomic frequency standards.” 


In 3A002.g add “not controlled by USML XV(e)(9)” and delete first sentence of proposed 


3A002 Related Controls. 


(No portions of 3A002.a.3.b and 3A992.b.3 (space qualified digital instrumentation tape 


recorders) have ever been noted as DDTC jurisdiction.) 


 


In 3D001 Related Controls first sentence add “except 9D515 for 9B515 for USML XV” 


 


In 3E001 Related Controls first sentence add “except 9E515 for 9B515 for USML XV and for 


9D515 for 9B515 for USML XV” 


 


In 5A001.e add “not controlled by USML Category XI(a)(13) 


In 5A001 delete Related Controls (1) re USML XI 
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In 6A002, delete Related Controls (1) 


In 6A002.a.1.b, and a.1.c add “(controlled by USML XV(e)(3))” 


In 6A002.d.1 cryocoolers add “(controlled by USML XV(e)(4))” 


(Proposed XV does not control image intensifiers and proposed XV(e)(3) is limited to 


“space qualified” focal plane arrays whereas 6A002.a.3 is limited to non-“space 


qualified” focal plane arrays. The ITAR proposed rule appears to remove the existing 


CCL Related Controls statements that 6A002.a.2 and a.3 are DDTC jurisdiction when for 


military use and not part of civil equipment. There is also no indication in the two 


proposed rules that DDTC jurisdiction for 6A002.b.2.b.1, as now stated in 6A002 Related 


Controls, is intended to continue. A proposed revision of USML Category XII is not yet 


available for public comment.) 


 


In 6A004, delete Related Controls (2) 


(There is no indication in the two proposed rules that DDTC jurisdiction for portions of 


6A004.c and .d is intended to continue.) 


 


 In 9A004 Related Controls (4) delete “and related articles” and delete “and 9B515" 


(There are many articles related to spacecraft which are controlled by ECCNs other than 


9A004, 9A515, or 9B515.) 


 


In 9A515.a after “not enumerated in USML Category XV” add “or controlled by 9A004" 


In 9A515.x delete 6A002.e 


 (Use of this sub-item was discontinued in 2008.)  
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Via electronic mail (publiccomments@bis.doc.gov) 


 


Regulatory Policy Division 


Bureau of Industry and Security 


U.S. Department of Commerce 


Room 2099B 


14th Street and Pennsylvania Avenue, NW 


Washington, DC  20230 


 


Re: Comments Concerning “Technology” in Connection with the Transfer of Spacecraft 


Systems and Related Items from the U.S. Munitions List to the Commerce Control List 


(RIN 0694-AF87) 


 


Dear Sir or Madam: 


 


 The University of Minnesota’s Office of Sponsored Projects Administration (the “University”) 


respectfully submits these comments to the Bureau of Industry and Security (“BIS”) in response to the 


proposed rule (the “Rule”)
1
 that would accommodate the transfer of certain spacecraft, satellites, and 


related items from the U.S. Munitions List (“USML”) to the Commerce Control List (“CCL”).  We 


applaud the U.S. Government’s prodigious efforts in the ongoing Export Control Reform initiative, and 


are grateful for the opportunity to provide input that we hope is useful in developing an improved 


regime that focuses resources on transactions of real concern while reducing undue constraints on the 


global exchange of ideas, international commerce, and cooperation with our strategic allies. 


 


 As a general matter, the University supports the migration of certain spacecraft and related 


items from the USML to the CCL.  The proposed changes should confer on many stakeholders greater 


freedom in communicating with collaborators abroad, in engaging the services of non-U.S. experts 


within the U.S., and in competing on the global commercial satellite market.  Articles and activities of 


actual concern, such as military satellites and launch vehicle services, would remain properly subject to 


the stricter controls of the International Traffic in Arms Regulations (“ITAR”). 


 


                                                           
1
 Export Administration Regulations (EAR): Control of Spacecraft Systems and Related Items the President 


Determines No Longer Warrant Control Under the United States Munitions List (USML), 78 Fed. Reg. 31,431 


(May 24, 2013). 
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The University is concerned, however, that the Rule seems to be the most recent reflection of a 


move to expand the concept of “technology” subject to the Export Administration Regulations 


(“EAR”).  Specifically, it appears that the scope of certain “technology,” at least with regard to “500 


series” and “600 series” Export Control Classification Numbers (“ECCNs”), is being stretched to cover 


mere operation, installation, maintenance, or repair data and assistance.  This approach represents a 


significant change in the operation of the EAR, especially in the context of deemed exports.  It also 


does not advance the cause of the Export Control Reform initiative, insofar as it would build “higher 


walls” around the same types of low-sensitivity technical assistance that the Directorate of Defense 


Trade Controls (“DDTC”) is simultaneously proposing to exclude from the ITAR in connection with 


the items remaining on the USML.  The University respectfully recommends that BIS reconsider the 


matter. 


 


I.  Background of “Use” “Technology”  
 


The EAR define controlled “technology” to encompass only “technical data” and “technical 


assistance” that are “necessary for the ‘development,’ ‘production,’ or ‘use’ of a product.”
2
  The third 


category, “use” “technology,” consists of technical data and assistance needed for the “operation, 


installation, (including on-site installation), maintenance (checking), repair, overhaul, and 


refurbishing” of an EAR-controlled item (emphasis added).
3
  In 2006, BIS declined to change the 


“and” in this list to “or,” explicitly affirming that “[a]ll six activities in the definition of ‘use’ must be 


present” for technical data or assistance to rise to the level of “use” “technology.”
4
  The agency 


reasoned that controlling any of the six activities alone would result in “a substantial licensing burden 


on the regulated community, without a corresponding benefit to national security,” and that only when 


taken together could the elements “provide [a] foreign national with enough knowledge to replicate or 


improve the performance capabilities of [a] controlled item.”
5
  There were thus no compelling national 


security or counter-proliferation reasons to regulate any of the six activities individually.  Accordingly, 


mere operation, installation, repair, or maintenance data and assistance about items on the CCL have 


not themselves constituted licensable “technology” controlled on the CCL,
6
 at least until the recent 


release of the “500 series” and “600 series” rulemakings. 


 


 


                                                           
2
 15 C.F.R. § 772.1 (definition of “technology”); accord, BIS, Questions and Answers to Supplement 


Clarification of Deemed Export Related Regulatory Requirements, Q&A no. 1 under “Fundamental Research” 


(“The EAR license requirements apply to the transfer of controlled technology for ‘development,’ ‘production,’ 


or ‘use’ of certain equipment.”), http://www.bis.doc.gov/deemedexports/deemedexportssupplementqa.html.  


3
 15 C.F.R. § 772.1 (definition of “use”). 


4
 Revisions and Clarification of Deemed Export Related Regulatory Requirements, 71 Fed. Reg. 30,840, 30,843 


(May 31, 2006). 


5
 Id. 


6
 See, e.g., BIS, Questions and Answers to Supplement Clarification of Deemed Export Related Regulatory 


Requirements, Q&A no. 2 under “Controlled ‘use’ technology” (“If the technology available to the foreign 


national does not meet all [six] of these attributes, then it is not ‘use’ technology for deemed export licensing 


purposes.”), http://www.bis.doc.gov/deemedexports/deemedexportssupplementqa.html; accord BIS, “Deemed 


Export” FAQs, no. 3 (“Controlled technology is that which is listed” on the CCL.), 


http://www.bis.doc.gov/deemedexports/deemedexportsfaqs.html.  



http://www.bis.doc.gov/deemedexports/deemedexportssupplementqa.html

http://www.bis.doc.gov/deemedexports/deemedexportssupplementqa.html

http://www.bis.doc.gov/deemedexports/deemedexportsfaqs.html
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II.  New Scope of “500 Series” and “600 Series” “Technology” 


 


The new heading for the “500 series” “technology” ECCN proposed in the Rule reads: 


 


9E515  “Technology” “required” for the “development,” “production,” operation, 


installation, maintenance, repair, overhaul, or refurbishing of “spacecraft” and related 


commodities, as follows (see List of Items Controlled).
7
 


 


(Emphasis added.)  We have also reviewed several proposed “600 series” rulemakings issued over the 


past year, and found the same approach taken in their “technology” ECCNs.  The various new “500 


series” and “600 series” “technology” headings omit the defined term “use,” incorporate the six 


individual “use” elements, and replace “and” with “or”—with the apparent design of now controlling 


certain operation, installation, maintenance, or repair data and assistance individually under the EAR.
8
 


 


 It is the University’s understanding that this expansion is likely intended to exert CCL controls 


over information and assistance that have previously been subject to the ITAR.  Under current law, all 


technical data and defense services directly related to defense articles on the USML are themselves on 


the USML.
9
  Technical data and defense services on the USML include not only the kinds of things 


that fall into the EAR categories of “development” and “production” “technology,” but also operation, 


installation, maintenance, or repair information and assistance alone.
10


  As BIS confirmed in 2006, 


these elements in isolation do not rise to the level of controlled “use” “technology.” 


 


 Thus, as items migrate from the USML to the CCL, directly related operation, installation, 


maintenance, and repair information and assistance go from being stringently ITAR-controlled 


technical data and defense services to discrete information and activities that are not contained in any 


of the EAR’s three defined “technology” categories, including “use.”  It is the University’s sense that 


BIS is therefore proposing to expand “technology” beyond the standard “use” concept for “500 series” 


and “600 series” items likely in an effort to maintain some level of control over formerly ITAR-


controlled operation, installation, maintenance, or repair information and assistance. 


 


III.  Difficulties With this Approach 
 


 Extending “technology” beyond “development,” “production,” and the established scope of 


“use” raises three significant issues.  It would be inconsistent with the goals of the Export Control 


Reform initiative, create a substantial regulatory discrepancy, and complicate compliance efforts by 


upsetting expectations concerning the operation of the EAR held for several years now within the 


regulated community. 


                                                           
7
 Supra note 1, at 31,443. 


8
 The University’s concerns do not include overhaul or refurbishing data and assistance, which we believe (a) 


are far less frequently encountered in the academic deemed export context than operation, installation, 


maintenance, and repair activities; and (b) overlap significantly with the established definitions of controlled 


“development” and “production” “technology.” 


9
 22 C.F.R. Part 121 (the USML). 


10
 22 C.F.R. §§ 120.9, 120.10 (definitions of ITAR-controlled defense services and technical data). 







4 


 


 Export Control Reform Initiative 


 


 Subjecting operation, installation, maintenance, or repair activities individually to control under 


the EAR dilutes one of the key benefits of moving less-sensitive articles from the USML to the CCL.  


It is true that the EAR generally surpass the ITAR in offering greater flexibility to export and reexport 


in many ways, such as the various common-sense exceptions now contained in 15 C.F.R. Part 740.  


But the liberty to export mere operation, installation, maintenance, or repair data and assistance free 


from CCL controls is one of the main reasons U.S. exporters and non-U.S. end-users have consistently 


preferred items to be EAR-controlled rather than ITAR-controlled.  Curbing this liberty for certain 


ECCNs is inconsistent with the Export Control Reform initiative’s goals of reducing controls on items 


of lesser national security concern. 


 


 Moreover, the expansion of “technology” to cover operation, installation, maintenance, or 


repair activities in connection with “500 series” and “600 series” items is in contradiction to the 


approach DDTC appears to be taking in revising the ITAR definitions of defense services and, 


eventually, technical data.  With its most recent proposed rule, DDTC would define defense services in 


subsection 120.9(a) of the ITAR to include 


 


(1)  The furnishing of assistance (including training) using other than public domain 


information . . . in the design, development, engineering, manufacture, production, 


assembly, testing, intermediate- or depot-level maintenance, . . . modification, 


demilitarization, destruction, or processing of defense articles . . . .
11


 


 


Conspicuously absent are three key words from the version of subsection 120.9(a)(1) currently in 


force—operation, repair, and use.  Also excluded from the new definition of defense services is 


organizational-level maintenance and, at proposed subsection 120.9(a)(2), assistance with installation 


(as opposed to integration).  So, to sum up, as part of the Export Control Reform initiative, DDTC is 


now proposing to eliminate ITAR coverage of technical assistance furnished to foreign persons in the 


operation/use, installation, organizational-level maintenance, and repair of defense articles remaining 


on the USML.  Yet at the same time, it appears BIS is endeavoring to extend “technology” controls 


over these same activities in connection with “500 series” and “600 series” items that no longer 


warrant the ostensibly tougher restrictions of the ITAR. 


 


 If this peculiar inversion of control scopes continues, it may lead to the very sort of 


counterintuitive licensing oddities the Export Control Reform initiative is meant to remedy.  For 


instance, given the scope of “technology” controlled by proposed ECCN 9E515, a university would 


need a BIS license to lawfully furnish non-public technical assistance required for the mere operation, 


installation, maintenance, or repair of an orbital scientific telescope system on the CCL to a visiting 


                                                           
11


 Amendment to the International Traffic in Arms Regulations: Revision of U.S. Munitions List Category XV 


and Definition of “Defense Service,” 78 Fed. Reg. 31,444, 31,448 (May 24, 2013).  This formulation is 


materially the same as DDTC’s first proposed revision of subsection 120.9(a)(1) from two years ago.  


International Traffic in Arms Regulations: Defense Services, 76 Fed. Reg. 20,590, 20,592 (Apr. 13, 2011).  


DDTC has indicated it will issue corresponding changes to the definition of ITAR-controlled technical data at 


some point. 
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Israeli graduate student researcher.
12


  But given the proposed definition of defense services, that 


university would need no analogous DDTC authorization to provide the same kind of low-sensitivity 


technical assistance directly related to a fully armed and operational Death Star on the USML to the 


same student.
13


 


 


Such results do not comport with the oft-repeated metaphor for the Export Control Reform 


initiative—the creation of “higher walls around fewer items.”  With the proposed “technology” ECCNs 


for “500 series” and “600 series” items, it appears BIS is building “higher walls” around the kinds of 


low-sensitivity activities that it has for years specifically refrained from controlling, and that even 


DDTC appears to have determined warrant essentially no walls with regard to the militarily critical 


articles remaining on the USML. 


 


Regulatory Discrepancy 


 


As currently written, the proposed “500 series” and “600 series” “technology” headings 


conflict with the EAR’s lodestar definition of “technology.”  On their face, these new ECCNs 


explicitly apply only to certain kinds of “technology,” a term defined in Part 772 of the EAR.  As 


discussed above, that definition is limited to technical data and assistance rising to the level of 


“development,” “production,” or “use” “technology.”  In other words, any data or assistance not falling 


into one of these three categories is perforce outside the scope of “technology” as defined and 


controlled by the EAR. 


 


BIS confirmed in 2006 that even “use” “technology” does not encompass operation, 


installation, maintenance, or repair alone (and it goes without saying that these are not covered by the 


“development” and “production” categories).  Therefore, data and assistance required for any one of 


these four activities cannot fit within the Part 772 definition of “technology” as a threshold matter.  Yet 


the new “500 series” and “600 series” “technology” ECCNs purport to sweep up exactly such activities 


individually as “technology.”  This creates a regulatory ambiguity—or rather, contradiction—that 


would have both exporters and U.S. Government authorities going in semantic circles. 


 


Complicating Compliance 


 


The clarification from BIS in 2006 regarding “use” “technology” on the CCL was welcomed by 


the regulated community generally, and by academic institutions in particular.  Universities may 


                                                           
12


 License Exception Technology and Software Unrestricted (TSU), 15 C.F.R. § 740.13, offers little relief in 


such circumstances.  Subsection 740.13(a) does not apply to deemed exports in the U.S. because it authorizes 


certain operation “technology” exports only in connection with equipment that has been legally exported from 


the U.S.  And newly-promulgated subsection 740.13(f) authorizes deemed exports solely to full-time university 


employees, and not to students who work on a part-time basis or not at all for their host institutions.  Revisions 


to the Export Administration Regulations: Initial Implementation of Export Control Reform, 78 Fed. Reg. 


22,660, 22,718 (Apr. 16, 2013).  


13
 We are aware that the Administration has, for the time being, declined to pursue development of a Death Star 


as a federal program.  White House Office of Mgmt. and Budget, This Isn’t the Petition Response You’re 


Looking For (Jan. 11, 2013), https://petitions.whitehouse.gov/response/isnt-petition-response-youre-looking.  


The University takes no position on the prudence of this determination, but stands ready to compete for future 


battle station fundamental research grants if things change. 



https://petitions.whitehouse.gov/response/isnt-petition-response-youre-looking
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possess any number of EAR-controlled commodities, and often host many non-U.S. students and 


researchers potentially engaged in the operation, installation, maintenance, or repair of these items and 


equipment.  Enterprise-wide EAR technology control policies and protocols have been developed in 


the understanding that mere operation, installation, maintenance, or repair data and assistance alone are 


not on the CCL.  Having for years relied on that “coherent, bright line rule,”
14


 the university 


community might now be required to deal with effectively two EAR-controlled “use” “technology” 


triggers—one requiring all six “use” elements, the other requiring only one of the six—adding yet 


another layer of intricacy and uncertainty to what even U.S. Government regulators agree is a 


“confusing, time-consuming” system in dire need of streamlining.
15


  The proliferation of control 


requirements would increase compliance and licensing burdens, and unnecessarily divert university 


and Government resources and focus from those activities that pose genuine national security risks.  


BIS declined to go down a similar road in 2006, and should do so again today. 


 


IV.  Conclusion 


 


 The University respectfully urges BIS to reconsider the apparent effort to extend its jursidiction 


over the types of low-sensitivity technical data and assistance that it has chosen not to control before, 


and that even DDTC is now proposing to deregulate.  Reaffirming and sticking to the all-or-nothing 


six-element definition of “use” “technology” articulated in 2006 will avoid confusion, engender 


compliance, and complement the Administration’s ongoing and laudable efforts to rationalize U.S. 


export controls. 


 


 Please don’t hesitate to contact me at bris0022@umn.edu or 612-625-3860 with any questions 


regarding these comments.  Thank you for your hard work, and for continuing to invite the public to 


participate in the conversation on Export Control Reform. 


 


      Respectfully submitted, 


      /s/ 


      J. Patrick Briscoe 


      Export Controls and International Projects Officer 


                                                           
14


 Supra note 4, at 30,844. 


15
 Export Control Reform: The Agenda Ahead: Hearing on Export Control Reform Before the H. Foreign 


Affairs Comm., 113
th
 Cong. (2013) (statement of Acting Assistant Sec’y Tom Kelly, Bureau of Political-


Military Affairs), http://www.state.gov/t/pm/rls/rm/2013/207883.htm.  



http://www.state.gov/t/pm/rls/rm/2013/207883.htm















	  
	  


	  


July 3, 2013  
 
 
Mr. Timothy Mooney 
Regulatory Policy Division 
Room 2099B 
Bureau of Industry and Security 
U.S. Department of Commerce 
14th Street & Pennsylvania Ave., NW 
Washington, DC  20230 
 
Mr. Kerem Bilge 
Acting Director 
Office of Defense Trade Controls Policy 
U.S. Department of State  
2401 E Street, NW 
Washington, DC  20037 
 
Re:   Control of Spacecraft Systems and Related Items The President Determines No Longer 
Warrant Control Under the United States Munitions List (USML) (Federal Register Notice of May 
24, 2013;  RIN 0694-AF87)  and Revision of U.S. Munitions List Category XV and Definition of 
Defense Services (Federal Register Notice of May 24, 2013;  RIN 1400-AD33) 
 
Dear Mr. Mooney and Mr. Bilge: 
 
ITI is pleased to provide comments related to the above-referenced Notices of Proposed Rulemaking 
(NPRMs).   ITI represents the leading providers of information technology products and services. ITI’s 
member companies are global innovation leaders spanning the information and communications 
technology (ICT) industry: infrastructure, computer hardware, software, IT services, consumer 
electronics, e-commerce, and Internet services. 
 
Our comments focus on proposed regulatory modifications within the NPRMs that deal with the export 
control treatment of radiation hardened integrated circuits (ICs).  Consistent with comments from the 
Semiconductor Industry Association (SIA), ITI strongly supports proposed changes that replace USML 
Category XV(d) with ECCN 9A515.d and, in doing so, provide a realistic distinction between commercial 
ICs and specialized devices intended for space.   We also robustly support SIA’s recommendation for a 
waiver of the 180-transition rule for these specific changes, since they should not affect existing industry 
products in the transition from Cat XV(d) to 9A515.d. 
 
Thank you for the opportunity to provide comments on this important topic.   We believe these proposed 
regulatory changes should more effectively delineate the scope of control for radiation hardened ICs of 
interest, while protecting national security.  
 
Sincerely, 


 
John F. Neuffer 
Senior Vice President for Global Policy 
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These comments are submitted by EADS North America Inc., on behalf of itself, of the EADS Group 


Export Compliance Office and of the EADS entities in France, Germany, Spain, The Netherlands and 


United Kingdom which constitute Airbus, Astrium, Cassidian and Eurocopter. 


 


Comments to the Commerce proposed rule 


BIS rule making 2013-0012 


RIN 0694- AF87 


To the Attention of publiccomments@bis.doc.gov 


 


Part 772.1 - Definition of “Space Qualified” 


The proposed definition of ‘‘Space-qualified’’ is as follows: 


“Designed, manufactured, or qualified through successful testing, for operation at altitudes greater than 


100 km above the surface of the Earth.” 


We believe that as written this definition is too vague: 


The term “or qualified through successful testing for operation at altitudes greater than 100 km above the 


surface of the Earth” does not include a notion of mission duration or of protection against the 


environment. Thus, a mass market or automotive part, with no radiation tolerance but which would have 


been for instance subjected to additional testing to eliminate infant mortality and embedded into a space 


mission that would offer a compatible environment (such as shielding against radiation, short mission and 


limited temperature excursion) would be captured as “Space Qualified” and become 9A915.x even though 


the original part may have been EAR 99 and has not been modified. 


- The use of “or” in “Designed, manufactured, or qualified through successful testing” seems to be 


in contradiction with the second note of the definition which intend is to exclude from being 


“space qualified” , parts and components which have not been “specifically designed” for a 


spacecraft. 


 


- Conversely, the first note excludes from being “space qualified” items which are not individually 


tested for altitudes greater than 100 km.  Due to the fact that radiation testing is destructive, it is 


industry practice to test radiation tolerance on lot samples and not on the individual parts which 


are going to be used on spacecraft. The note would result in excluding from being “space 
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qualified”, parts which have been determined to be radiation tolerant as a result of being of the 


same manufacturing lot than samples successfully tested as being radiation tolerant. 


 


- “Operation at altitudes greater than 100 km above the surface of the Earth” should have a notion 


of duration in order to avoid capturing mass market parts which have been merely screened to 


increase reliability; this can be achieved either by combining “designed, manufactured and 


qualified” instead of “or qualified”, or by specifying a minimum radiation total dose capability. 


(We propose 30 Krads). 


 


We propose modifying the definition to read: 


‘‘Space-qualified’’ (Cat 3, 6, and 9) Designed, manufactured,  and qualified through successful testing, 


for operation at altitudes greater than 100 km above the surface of the Earth or meeting or exceeding a 


total dose of 3x 10
4
 Rads (SI). 


 


Part 772.1 - “Space Qualified” and prior determination 


The proposed definition of “Space Qualified” does not include an “exclusion” for prior determination 


through a commodity jurisdiction (CJ) determination or interagency-cleared commodity classification 


(CCATS) pursuant to § 748.3(e). 


As a result, a part that has been previously determined to be for instance EAR 99 through a Commodity 


Jurisdiction could see its classification become 9A915.x by virtue of meeting the criteria of “Space 


Qualified”, i.e. qualified through successful testing, for operations at altitudes greater than 100km above 


the surface of the Earth, even though the design, performances and testing flow of this part are the same 


that had been previously reviewed by the U.S. Government during the CJ or CCATS process. 


We suggest that, similarly to the definition of “Specifically Designed” (§772.1 specially designed b) 1) , 


the definition of “Space Qualified” includes a similar exclusion. 


We propose adding to the definition of “space qualified” the following language: 


Space Qualified  


……………………….. 


(a) A ‘‘part,’’ ‘‘component,’’ ‘‘accessory,’’ ‘‘attachment,’’ or ‘‘software’’ is not ‘‘space qualified’’ if it: 


(1) Has been identified to be in an ECCN paragraph or as an EAR99 item in a commodity jurisdiction 


(CJ) determination or interagency-cleared commodity classification (CCATS) pursuant to § 748.3(e). 
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3A 001 and 9A515 : MT1 Control when “usable in” missiles 


MT1 applies to 3A001.a.1.a and 9A515 d. when ‘‘usable in ‘‘missiles’’ for protecting ‘‘missiles’’ against 


nuclear effects (e.g. Electromagnetic Pulse (EMP), X-rays, combined blast and thermal effects).  The term 


“usable” is vague and there is no technical definition included of the level of performance which is 


considered as appropriate for protecting “missiles” against nuclear effects, and the identification of the 


relevant level of performance is usually classified.  


We suggest that either some characteristic be included or that reference be made to standards such as 


TEMPEST or NATO STANAG.  


We propose adding a note to 9A515 “Reason for control MT” as follows: 


Note: i.e. meeting or exceeding the characteristics determined by applicable U.S. or International 


standards related to the protection of missiles against nuclear effects.  


 


Part 750.7 and Part 758.6 - STA Consignee statement , Destination Control Statement and 


applicability of 750.7. i) termination of license conditions 


It is our interpretation that as per 750.7(i), a foreign entity would not be bound by the prior STA 


Consignee Statement and Destination Control Statement that is associated with a “600 or 500 series’ item, 


when retransferring or reexporting the items, under the authority of De Minimis after integration into a 


larger assembly or as a result of an additional applicable Commerce Exception (APR, TMP, etc.).   


We proposed modifying the language of 750.7(i) as follows:  


750.7 (i) Terminating prior exemption and license conditions: 


Exporters and reexporters who have shipped under licenses an authority (i.e., an exception or license) 


with conditions that would not apply to an export under License Exception or if no license was required, 


and foreign consignees who have agreed to such conditions, are no longer bound by these conditions 


when the Licensed items become eligible for a License Exception or can be exported or reexported 


without a license.  


 


 


 


 


 


We are available for further discussion and to provide further information, please contact Corinne Kaplan 


via telephone at 703-466-5741 or via email at Corinne.Kaplan@eads-na.com. 
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Respectfully, 


 


 


Pierre Cardin     Corinne Kaplan 


Senior Vice President    Vice President, Affiliate Trade and Export Compliance 


EADS Group Export Compliance Officer EADS North America 
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Robert Monjay


From: Murphy Marie-France <marie-france.murphy@cnes.fr>
Sent: Thursday, July 04, 2013 2:26 PM
To: PublicComments
Subject: TR: RIN 0694–AF87


Dear Sirs 
  
The French Space Agency, Centre national d’Etudes Spatiales (CNES) acts as a public procurement organization for the 
purpose of realizing its public (non‐commercial) Space projects on a national or intergovernmental framework basis. 
CNES is also affected by EAR/ITAR rules in its governmental mission of assessing the technical compliance of Space 
systems under its national Space legislation (The Technical Regulation of 31st march 2011 under the Space Operating Act 
of 3rd June, 2008). 
  
CNES appreciates the opportunity to provide comments on the proposed revisions to 15 CFR Parts 734, 736, 740, 742, 
748,758, 772, and 774 related to Spacecrafts Systems and Related Items. 
  
After reviewing the proposed rule, we would be grateful for clarification on the following sections. 
  
  
 
*  cf. p.31440 of the EAR proposed rules: 
 
  
“§ 772.1 Definitions of terms as used in the Export Administration Regulations (EAR)  
  
‘‘Space‐qualified’’ (Cat 3, 6, and 9) 
Designed, manufactured, or qualified through successful testing, for operation at altitudes greater than 100 km above 
the surface of the Earth. 
  
Note: A determination that a specific item is ‘‘space qualified’’ by virtue of testing does not mean that other items in the 
same production run or model series are ‘‘space qualified’’ if not individually tested.” 
  
Comments 
  
 
*  Why do the proposed rules only refer to categories 3, 6 and 9? What does this mean regarding the other 
categories of EAR? 
 
  
 
*  Could you, please, confirm that the “Space qualified” criterion applies only to items that have been designed, 
manufactured or qualified through successful testing performed at US premises or using US technologies? 
 
  
 
*  Regarding the note, does it mean that each component has to be tested separately to be “space qualified”?  
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For example, if only one of four identical components is successfully tested and thus qualified, would the four identical 
components be then all “space qualified” or will only the one successfully tested be “space qualified”? 
  
  
 
   
*  cf. p.31433 of the EAR proposed rules: 
 
  
‘‘New 9X515 Series of ECCNs 
  
This proposed rule would create four new ‘‘500 series’’ ECCNs in CCL Category 9 (ECCNs 9A515, 9B515, 9D 515 and 
9E515 to describe the EAR controls over the items the President determines no longer warrant control under the USML 
Category XV and that are not otherwise within the scope of an existing ECCN”. 
  
  
Comments 
  
The “500 series” are created for items moving from USML to CCL. However it is also mentioned in the proposed rules 
that: 
“…it is appropriate to delete 9A004 b. and bring these “spacecraft” related items into the orbit of 9A515”. 
  
Does this mean that the new “500 series” might cover: 
 
*  not only items transferred from the USML to the CCL, 
*  but also items previously covered by other ECCNs (such as for example 9A004 b.),  
*  or even EAR 99 items? 
 
  
  
 
*  General comments 
 
  
 
*  In the future, when the “final rules” are in force, will they apply to “all” items including as well those already 
exported by US manufacturers under the previous rules? 
 
  
 
*  If so, we understand that the foreign importers/re‐exporters will be responsible for: 
 
*  re‐classifying all their stocks previously received under the previous ITAR or EAR rules, 
*  obtaining a re‐export license from BIS. 
 
Could you please confirm? 
  
Thank you for your consideration. 
Sincerely, 
  
Marie‐France Murphy  
Export Control Senior Counsel ‐ Legal Sub‐directorate 
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Centre National d'Etudes Spatiales (CNES) Headquarters 
2 place Maurice Quentin, 75039 Paris Cedex 01, France 
Tel +33 1 44 76 75 74 / Fax +33 1 44 76 76 21  
 
  
  
  








I support the proposed DoS in moving commercial satellites from the US Department of Defense 
Munition List to the Department of Commerce's Commerce Controlled list. 
 
I do not support putting manned commercial spaceflight vehicles on the Department of Defense 
Munitions List. You might as well email the Governor's of the states with licensed spaceports and those 
in the process of licensing spaceports and tell them, the US Government has decided to shut down the 
sub-orbital manned space flight industry before it gets started. In the case of New Mexico, Texas, 
California, Florida, and Colorado, we have all taken on the task of writing state regulations to support 
specifically manned space flight in our states. Please consider moving these vehicles to the Commerce 
Controlled List. 
 
Pat C. Hynes 
New Mexico Space Grant 
3050 Knox Street 
Las Cruces, NM 88011 
pahynes@nmsu.edu 
575-646-6414 
575-646-7791 



mailto:pahynes@nmsu.edu






VIRGIN GALACTIC, LLC 
65 Bleecker Street, 6th Floor 


New York, NY 10012 
 


 


July 5, 2013 
 
Via E-Mail (publiccomments@bis.doc.gov) 
 
 
Regulatory Policy Division 
Bureau of Industry and Security 
U.S. Department of Commerce 
Room 2099B 
14th Street and Pennsylvania Avenue NW  
Washington, DC 20230 
 
 
ATTN: RIN: 0694-AF87 
 
 Re: Export Administration Regulations (EAR): Control of Spacecraft Systems 


and Related Items the President Determines No Longer Warrant Control 
Under the United States Munitions List  


 
Dear Sir or Madam: 
 
On behalf of Virgin Galactic, LLC (“Virgin Galactic”), I respectfully submit these 
comments concerning the proposed rule which describes how certain articles the 
President determines no longer warrant control under United States Munitions List 
(USML) Category XV (spacecraft and related items) would be controlled on the 
Commerce Control List (CCL) under new Export Control Classification Numbers 
(ECCNs) 9A515, 9B515, 9D515, and 9E515 and existing ECCNs. as issued by the 
Department of Commerce and published in the Federal Register on May 24, 2013 (78 
Fed. Reg. 31431). 
 
The future growth of commercial space tourism globally could hinge largely on how 
export controls, especially those implemented by the United States, are applied and 
implemented relative to this industry.  It is our view that a strong domestic industry in 
this emerging field will support the overall strategic and economic standing of the United 
States. 
 
1. General Comments 
 
Virgin Galactic appreciates the opportunity to comment on the proposed revisions to the 
U.S. Commerce Control List (“CCL”) contained in the proposed rule referenced above.  
We strongly support the President’s Export Control Reform effort and more broadly the 
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Administration’s National Export Initiative.  We also appreciate the efforts of the 
Department of Commerce to revise the CCL and create new ECCNs to capture those 
commercial space items coming off the USML.  A key beneficiary of this effort will be 
the U.S. commercial satellite industry which should again be competitive in the 
international market once the proposed rule is implemented.   
 
We are also pleased that the proposed rule would clarify that the “technology required for 
passenger participation in space travel for space tourism, research or scientific endeavors, 
or transportation from one point to another for commercial purposes” is not controlled 
under USML Category XV nor is it controlled under the proposed new ECCN 9E515, but 
rather falls to EAR99.  For this we applaud the Department as well as its sister agency, 
the U.S. Department of State. 
 
We recognize that the proposed rule reflects the recommendations contained in the so 
called “Section 1248 Report” to Congress which mandated, as required by the National 
Defense Authorization Act for Fiscal Year 2010, that the Secretaries of Defense and State 
carry out an assessment of the risks associated with removing satellites and related 
components from the USML.  As such, manned sub-orbital spaceflight vehicles and 
systems were not of central focus in the aforementioned report, and this is apparent from 
reviewing the State Department proposed rule, as all “man-rated” spacecraft would, 
unfortunately, remain ITAR controlled under USML Category XV(a)(11).  This seems 
inconsistent with the fact that the International Space Station, where humans from a 
number of countries are working every day, has long been controlled on the CCL, not the 
USML.  
 
2. Specific Comment on the Proposed New ECCN 9A515 
 
We believe that the intent of Export Control Reform should include lessening controls on 
items designed and developed for the commercial space tourism industry and moving 
commercial space items off of the USML and to the CCL.  In that regard, we have 
submitted comments to the Department of State concerning the proposed changes to the 
USML (ref. 78 F.R. 31444), urging the removal of spacecraft that are “man-rated sub-
orbital, orbital, lunar, interplanetary or habitat” so that they may be captured, as 
appropriate, on the CCL under ECCN 9A515.  We also support the recommendation 
submitted to BIS by the Commercial Spaceflight Federation (CSF), which proposes 
to specifically identify “Manned Sub-orbital Spaceflight Vehicles” as being 
controlled under ECCN 9A515.   
 
Furthermore, we support CSF’s recommendation to define “Manned Sub-orbital 
Spaceflight Vehicles” as "Suborbital rockets" that are "reusable launch vehicles" and 
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designed to carry humans onboard.  "Suborbital rocket" and "reusable launch vehicle" are 
defined under Title 14 CFR Chapter III Subchapter A, Part 401.5 as follows: 
 


“Suborbital Rocket” - Suborbital rocket means a vehicle, rocket-propelled in 
whole or in part, intended for flight on a suborbital trajectory, and the thrust of 
which is greater than its lift for the majority of the rocket-powered portion of its 
ascent. 
  
“Reusable Launch Vehicle” - Reusable launch vehicle (RLV) means a launch 
vehicle that is designed to return to Earth substantially intact and therefore may be 
launched more than one time or that contains vehicle stages that may be recovered 
by a launch operator for future use in the operation of a substantially similar 
launch vehicle. 


 
3.  Conclusion 
 
The revision of the Commerce Control List to create new ECCNs to capture items that 
are coming off the U.S. Munitions List Category XV is an essential element in the 
Administration’s efforts to reform U.S. export controls.  A key element of this reform is 
the modernization of controls to take into consideration the commercial realities facing 
affected businesses, including the developing commercial space industry. 
 
Virgin Galactic greatly appreciates the hard work of the Government to achieve this 
objective and we are grateful for the opportunity to provide these comments and would 
welcome the chance to discuss them further with BIS. 
 
      Sincerely, 
 
 
 
       


 
Bruce Jackson 


      VP, Trade Controls & Export Strategy 
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ViviSat LLC, a United States owned and operated company, is pleased to 
comment on the proposed Export Administration Regulations (EAR):  Control of 
Spacecraft Systems and Related Items the President Determines No Longer 
Warrant Control Under the United States Munitions List (USML), Proposed Rule, 
78 Fed. Reg. 31,431-31,443 (May 24, 2013) (to be codified in 15 C.F.R. pts. 734, 736, 
740, 742, 748, 758, 772, and 774) 
 
ViviSat, www.vivisat.com, is a joint venture of U.S. Space LLC and ATK 
Incorporated (ATK:  NASDAQ).  Our company provides a commercial satellite 
life extension service to U.S. government and commercial geosynchronous 
altitude satellites, e.g. communications satellites.  We have obtained agreements 
from enough customers to produce and launch an initial set of Mission Extension 
Vehicles (MEV).  The MEV is an independent satellite that can semi-
autonomously rendezvous, dock and remain attached to a client satellite to 
provide auxiliary propulsion capabilities.  Our MEV will dock and un-dock 
multiple times during its mission life to service multiple customer satellites.  Our 
near future plans include robotic servicing of major satellite components, e.g. 
solar array replacement, while our long term goal is to provide space logistics 
involving transportation, maintenance and on-orbit construction of space based 
systems. 
 
Regards the proposed changes to the EAR, we would like to ensure our 
commercial service and its associated technology are acknowledged as falling 
under the EAR so they do not automatically default to becoming United States 
Munitions List (USML) controlled items. 
 
Specifically, we suggest editing the Note to 9A515.a, which lists several types of 
satellites and spacecraft that are controlled under the Note. Based on our review 
of the proposed rule for USML Category XV, our satellite servicing Mission 
Extension Vehicles do not appear to be listed on the USML but are also not listed 
specifically in the Note to ECCN 9A515.a.   ViviSat recommends the insertion of 
a phrase such as “satellites not otherwise enumerated in USML Category XV” to 
make clear that any satellites not specifically listed under USML Category XV are 
covered under ECCN 9A515.a.  Our suggested edit is embedded below in the 
proposed ECCN language. 
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■ 41. In Supplement No. 1 to Part 774, between the entries for ECCNs 9A120 and 
9A980, add new entry for ECCN 9A515 to read as follows: 
 
9A515 ‘‘Spacecraft’’ and related commodities, as follows (see List of Items 
Controlled). 
 
License Requirements 
Reason for Control: NS, MT, RS, AT 
Control(s)  
 


Country chart 


NS applies to entire entry ..... NS Column 1 
 


RS applies to entire entry ..... RS Column 1 
 


MT applies to 9A515.d when ‘‘usable in’’ ‘‘missiles’’ for protecting 
‘‘missiles’’ against nuclear effects (e.g. Electromagnetic Pulse (EMP), X-
rays, combined blast and thermal effects). 
 


MT Column 1 
 


AT applies to entire entry ...... AT Column 1 
 
License Exceptions 
LVS: $1500 
GBS: N/A 
CIV: N/A 
STA: Paragraph (c)(2) of License Exception STA (§ 740.20(c)(2) of the EAR) may not be 
used for any item in 9A515. 
 
List of Items Controlled 
Unit: End items in number; ‘‘parts,’’ ‘‘components,’’ ‘‘accessories,’’ and ‘‘attachments’’ 
in $ value 
Related Controls: Spacecraft, launch vehicles and related articles that are enumerated in 
the USML, and technical data (including ‘‘software’’) directly related thereto, launch 
services, and launch failure analysis for items in 9A515.a, are ‘‘subject to the ITAR.’’ A 
license is required under the ITAR for a ‘‘U.S. person’’ to provide ‘‘defense services’’ to a 
foreign person for a ‘‘spacecraft’’ to be launched from outside the United States, even if 
that ‘‘spacecraft’’ may be exported under License Exception STA. See 22 CFR 120.9. All 
other  
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‘‘spacecraft,’’ as enumerated below and defined in section 772.1, are subject to the 
controls of this ECCN. See also ECCNs 3A001, 3A002, 3A991, 3A992, 6A002, 6A004, 
6A008, and 6A998 for specific 
‘‘space-qualified’’ items and 9A004 for the International Space Station. 
Related Definitions: N/A. 
 
List of Items Controlled 
Unit: End items in number; ‘‘parts,’’ ‘‘components,’’ ‘‘accessories,’’ and ‘‘attachments’’ 
in $ value 
Related Controls: Spacecraft, launch vehicles and related articles that are enumerated in 
the USML, and technical data (including ‘‘software’’) directly related thereto, launch 
services, and launch failure analysis for items in 9A515.a, are ‘‘subject to the ITAR.’’ A 
license is required under the ITAR for a ‘‘U.S. person’’ to provide ‘‘defense services’’ to a 
foreign person for a ‘‘spacecraft’’ to be launched from outside the United States, even if 
that ‘‘spacecraft’’ may be exported under License Exception STA. See 22 CFR 120.9. All 
other ‘‘spacecraft,’’ as enumerated below and defined in section 772.1, are subject to the 
controls of this ECCN. See also ECCNs 3A001, 3A002, 3A991, 3A992, 6A002, 6A004, 
6A008, and 6A998 for specific 
‘‘space-qualified’’ items and 9A004 for the International Space Station. 
Related Definitions: N/A. 
Items: 
a. ‘‘Spacecraft,’’ including satellites, manned or unmanned space vehicles, whether 
designated developmental, experimental, research or scientific, not enumerated in USML 
Category XV. 
Note: ECCN 9A515.a includes commercial communications satellites, remote sensing 
satellites not identified in USML Category XV, satellites not otherwise enumerated in 
USML Category XV, planetary rovers, and planetary and interplanetary probes. 
b. Ground control systems and training simulators ‘‘specially designed’’ for telemetry, 
tracking, and control of the ‘‘spacecraft’’ in paragraph 9A515.a. 
c. [Reserved] 
d. Microelectronic circuits rated, certified, or otherwise specified or described as meeting 
or exceeding all the following characteristics and that are ‘‘specially designed’’ for defense 
articles, ‘‘600 series’’ items, or items controlled by 9A515:  
(1) A total dose of 5 × 105 Rads (Si) (5 × 103 Gy (Si)); 
(2) A dose rate upset threshold of 5 × 108 Rads (Si)/sec (5 × 106 Gy (Si)/sec); 
(3) A neutron dose of 1 × 1014 n/cm2 (1 MeV equivalent); 
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(4) An uncorrected single event upset sensitivity of 1 × 10-10 errors/bit/day or less, for the 
CREME–MC geosynchronous orbit, Solar Minimum Environment for heavy ion flux; 
and 
(5) An uncorrected single event upset sensitivity of 1 × 10-3 errors/part or less for a 
fluence of 1 × 107 protons/cm2 for proton energy greater than 50 MeV. 
Note 1: Application specific integrated circuits (ASICs) ‘‘specially designed’’ for defense 
articles are controlled by Category XI(c) of the USML regardless of characteristics. 
Note 2: See 9A515.x for controls on ‘‘space qualified’’ microelectronic circuits that are 
not rated certified, or otherwise specified or described as meeting or exceeding the 
characteristics in paragraph .d. 
Note 3: See 3A001.a for controls radiation hardened microelectronic circuits ‘‘subject to 
the EAR’’ that are not controlled by 9A515.d or 9A515.x. 
Note 4: Microelectronic circuits that are ‘‘specially designed’’ for defense articles on the 
USML or for ‘‘600 series’’ items are controlled under 3A611.x. 
e. through w. [Reserved] 
x. ‘‘Parts,’’ ‘‘components,’’ ‘‘accessories’’ and ‘‘attachments’’ that are ‘‘space qualified’’ 
and not enumerated or controlled in the USML, elsewhere within ECCN 9A515, or an 
ECCN containing ‘‘space-qualified’’ as a control criterion, i.e., 3A001.b.1, 3A001.e.4, 
3A002.a.3, 3A002.g.1, 3A991.o, 3A992.b.3, 6A002.a.1, 6A002.b.2, 6A002.d.1, 6A002.e, 
6A004.c and .d, 6A008.j.1, or 6A998.b. 
Note 1: ‘‘Parts,’’ ‘‘components,’’ ‘‘accessories,’’ and ‘‘attachments’’ specified in USML 
subcategory XV(e) or enumerated in other USML categories are subject to the controls of 
that paragraph or category. 
 
 
The ViviSat team appreciates the opportunity to comment on this proposed 
change to the Commerce Controlled List.  We look forward to discussing our 
comments and rationale in more detail, if desired. 
 
      Sincerely, 
 


       
      Craig P. Weston 
      President & CEO 
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Arlington July 03, 2013 


 
 


EAR Amendment – Control of spacecraft and related items (500 series) 


Reference: RIN 0694 – AF 87 


Comments on proposed rules 


 


Specific comments: 


1. Section 9A515 (a); in order to be consistent with the new law on communication satellites, it 
would be beneficial to turn this section more into a positive list and provide a list of 
characteristics of communication satellites that are elected to move from category XV to 
commerce control lists.  


 


General comments: 


1. Clarification of the key definition of “space qualified” to categorize US manufactured items 
among the different regimes: 


The current definition reads: “…an article is “space qualified” if it is designed, manufactured, or 
qualified through successful testing, for operation at altitudes greater than…”. 


Under this definition an item, which is not designed or manufactured for operations at altitude 
greater than 100 Km and used for other applications could be considered “space-qualified” as 
long as it is successfully tested.  


Therefore it is suggested to change “or” by “and” in the above definition. The modified 
definition would read: “…an article is “space qualified” if it is designed, manufactured, and 
qualified through successful testing, for operation at altitudes greater than…”   


2. Transfer from today CCL-EAR 99 or ECCN to 500 or 600 series 


We understand that space related products that are currently designated with a specific ECCN or 
are EAR-99 controlled, will not be moved to either the USML or 500/600 CCL series.   


If this were the case, it would be helpful if the final rule would include a specific statement to 
that effect. 


If this were not the case, it would be helpful if the final rule would include a grandfathering 
clause for such items already in inventory. 


3. Dealing with inventory 


It is clear than an exporter can ask to retire an ITAR license for a product that is moved to the 
515 series, and request an EAR license in its stead.   
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It is less clear what a foreign company should do if it has similar products in inventory that were 
imported with an ITAR license. The original exporter may not be interested in making the 
necessary changes in licensing, or may not even be in business any longer.   


Consequently, it would be helpful if the final rule would lay out a procedure for importers to 
shift such items to EAR control.  Guidance is also needed on what record keeping would be 
required if items are shifted from ITAR to EAR control.  For example, can the importer exercise 
self-determination and transfer such items under a STA regime among authorized countries?  


4. Guidance / Directives 


Once the final rules on Category XV/515 are published, further issues will undoubtedly arise as 
the rules are implemented. Furthermore guidance will be needed in order for industry to 
determine the classification of their products.   


Will the administration likely amend the final rules in the future, and will proposed rules and 
associated guidance first be issued for public comment?   








 
 
 


July 6, 2013 
 
 
DEPARTMENT OF COMMERCE 
Bureau of Industry and Security 
Docket No. 13011003-3030-01 
RIN 0694-AF87 
“Export Administration Regulations (EAR) Control of Spacecraft Systems and Related Items the President 
Determines No Longer Warrant Control Under the United State Munitions List (USML)” 
 
The Radio Amateur Satellite Corporation (AMSAT), a not-for-profit scientific and educational 501-(c)-(3) 
organization charted in the District of Columbia in 1969, wishes to make comments and suggestions 
relative to the Referenced Docket. 
 
We ask that the Department of Commerce recognize the relative impacts of regulatory oversight on small, 
not-for-profit scientific and education organizations such as AMSAT and to find ways to mitigate these 
impacts on both AMSAT and our volunteers.  
 
Based upon the distinctions between the commercial satellite industry and amateur radio satellites, 
AMSAT suggests the following steps: 
 
1. Create a separate category for “Amateur Satellite Service” under ECCN 9A515 for amateur radio 
satellite and components and ground station equipment, and a comparable category in 9E515 for 
associated technical data. 


 
2.  Allow a license exception for “deemed exports” for amateur radio satellite design and construction 
so as to allow free exchange of ideas, software, etc. pertaining to amateur radio satellite design and 
construction when interacting with foreign nationals who are citizens of nations listed in the License 
Exemption STA Country List.   


 
3. Export licensing requirements should only focus on the export of hardware, such as amateur radio 
satellite subsystems or complete amateur radio satellites. 
 
 
Background 
 
We wish to make clear that our comments and suggestions reflect our members experience and are not 
created by legal counsel.  AMSAT is composed of a dues paying membership of about 3,000 mostly 
American citizens with a smaller cadre of volunteers who manage the organization and a team of 
engineering volunteers who design/build amateur radio spacecraft.  We have a single paid employee, our 
Office Manager.   Legal advice and assistance, normally employed by for profit organizations, is normally 
beyond our financial means.  
 
AMSAT is a unique organization, as reflected in our Mission Statement:   







 
“AMSAT is a non-profit volunteer organization which designs, builds and operates experimental 
satellites and promotes space education.  We work in partnership with government, industry, 
educational institutions and fellow amateur radio societies.  We encourage technical and scientific 
innovation, and promote the training and development of skilled satellite and ground system 
designers and operators.” 
 
We employ technology that once developed, is made freely available in the public domain, to design and 
build small satellites to promote space education and provide two-way communications for licensed 
amateur radio operators. All of the software associated with amateur radio “ground control systems” as 
well as most of the flight software is open source and freely available.  All of AMSAT’s spacecraft 
development programs have been paid for by donations from AMSAT members, other individuals, other 
amateur radio organizations, and foundations. 
 
Since its inception, AMSAT has designed, constructed, tested, and launched 15 communications satellites 
for use by licensed radio amateurs, either on its own or in cooperation with individuals associated with 
AMSAT-type organizations from other countries, such as Germany, the UK and Japan. Such international 
cooperation mostly took place prior to 1999, when commercial satellites were returned to ITAR. However, 
AMSAT did self-disclose in 2009 to DDTC when we recognized that we may have been in violation of the 
ITAR deemed export rules.   
 
All AMSAT satellites, past, present, and future, are licensed by the Federal Communications Commission 
(FCC) in the amateur-satellite service, which is established by Treaty.  See International 
Telecommunication Convention and annexed radio regulations, ART1, RR 1.56 and 1.57.1   The same 
language is repeated domestically in 47 USC 153(3) and 47 CFR 2.1(c). 


Essentially, all AMSAT projects must be for self-training by licensed persons who are interested in radio 
technique for personal purposes and without compensation of any kind.  (Emphasis supplied.) 


AMSAT is currently building four “CubeSat” spacecraft that will host educational and scientific payloads as well 
as equipment for two-way amateur radio communications plus telemetry to downlink science data and provide 
satellite status information.  As a result of AMSAT’s non-profit status plus the technical merits of our proposals, 
two of the CubeSats have been accepted by NASA for launch in its Educational Launch of NanoSatellites 
(ELaNa) program.  These CubeSats, because they commenced under the post-1999 ITAR restrictions, are 
designed and built entirely by US citizens, without any consultation with foreign nationals.  This limits us in our 
efforts as many of those non-U.S. person amateur radio enthusiasts who we have consulted with prior to ITAR 
were very helpful to us in adding to our design ideas. 
 
Amateur radio spacecraft provide not only communications facilities for amateur radio operators, but also 
unique opportunities for supporting Science, Technology, Engineering and Mathematics (STEM) in the 
classroom.  AMSAT is currently collaborating with several organizations to develop classroom-based 
education opportunities utilizing amateur radio spacecraft as the basis for focusing on communications, 
earth sciences and physics.  Analysis of spacecraft telemetry, for example, allows students to understand 
how spacecraft function and how telemetry can be used to determine spacecraft status.  Determination of 
spacecraft spin rates, power generation and system status provides students with a better understanding 
of how spacecraft behave in orbit.  The sharing of non-proprietary amateur radio spacecraft telemetry data 
allows students to evaluate the data obtained from a payload onboard the spacecraft.   Clearly, this is an 
exciting approach towards bringing STEM into the classroom based upon “real” satellites.   
                                                
1 RR 1.56 amateur service: A radio communication service for the purpose of self-training, intercommunication and technical 
investigations carried out by amateurs, that is, by duly authorized persons interested in radio technique solely with a personal aim and without 
pecuniary interest. 
RR 1.57 amateur-satellite service: A radio communication service using space stations on earth satellites for the same purposes as those of the 
amateur service. 







 
Another difference between AMSAT, which uses volunteers to design/construct amateur radio spacecraft, 
and commercial for-profit firms with paid employees, is that we follow an “open source” approach to 
software development.  All of AMSAT’s satellite development efforts have been and will be placed in the 
public domain through publication in AMSAT’s bi-monthly magazine (AMSAT Journal), our annual 
Proceedings of the AMSAT Space Symposium, and various amateur radio publications.  We also publish 
materials on our website (www.amsat.org).  
 
Summary 
 
Over the past 43+ years AMSAT has been integral to the development of amateur radio communications 
spacecraft based upon the model of an all-volunteer organization that follows “open source” practices and 
creates spacecraft that are very low cost which also reflects relatively low levels of sophistication 
compared to commercial satellites.  
 
Because of the significant constraints inherent in the proposed regulations, we ask that the Department of 
Commerce consider the relative level of sophistication of AMSAT projects when determining whether the 
regulatory processes, such as how “deemed exports” should be applied to the AMSAT.  If AMSAT is to 
have an opportunity to collaborate with other AMSAT-like organizations for future amateur radio satellite 
programs under EAR, we are dependent upon the ability to openly exchange ideas, software 
development, and technical exchanges in the development of amateur radio satellites.  Such exchanges 
increase the prospects of building spacecraft that will “keep amateur radio in space.” 
 
In addition, the low probability of impermissible uses of technology used by AMSAT coupled with the 
desire to collaborate with AMSAT organizations of countries that are friendly to the United States (and 
included in the License Exemption STA Country List) further suggests that little is to be gained by the 
continuance of the same kind of very strict prohibitions we experienced under ITAR through continuation 
of restrictive treatment of commodities transferred to EAR from Category XV of the USML.    
 
Given the significant benefits of amateur radio satellites not only to the amateur radio community, but to 
public service (such as emergency communications) and education (encouraging STEM), plus the 
relatively unsophisticated nature of our technology compared to commercial and other satellites, we ask 
that the Department of Commerce recognize the relative impacts of regulatory oversight on small, not-for-
profit scientific and education organizations such as AMSAT and to find ways to mitigate these impacts on 
both AMSAT and our volunteers.  
 
Based upon the distinctions between the commercial satellite industry and amateur radio satellites, 
AMSAT suggests the following steps: 
 
1.  Create a separate category for “Amateur Satellite Service” under ECCN 9A515 for amateur radio 
satellites, components, and ground station equipment and a comparable category in 9E515 for associated 
technical data.  
 
2. Allow a license exception for “deemed exports” for amateur radio satellite design and construction 
so as to allow free exchange of ideas, software, etc. pertaining to amateur radio satellite design and 
construction when interacting with foreign nationals who are citizens of nations listed in the License 
Exemption STA Country List.   
 
3.  Export licensing requirements should only focus on the export of hardware, such as amateur radio 
satellite subsystems or complete amateur radio satellites. 
 
Such an approach essentially places AMSAT back to the regulatory requirements prior to ITAR and 
eliminates concerns about how to setup a proper compliance program that we have neither the funds nor 
expertise to implement.  A simplified system that both the AMSAT leadership and our cadre of engineering 







team volunteers can understand and easily follow is essential if we are to 100% comply with EAR while 
also working with other AMSAT organizations to develop amateur radio satellites that benefit us all.  The 
alternative is that despite the transition from ITAR, AMSAT will be compelled to forsake international 
collaboration that in turn significantly reduces prospects for “keeping amateur radio in space.”   
 
We want to express appreciation to the Bureau of Industry and Security personnel for their efforts to 
develop a more hospitable export control regime for satellites without compromising U.S. security and 
foreign policy interests. 
 


 
Barry A. Baines, WD4ASW 
President 
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      1                     *  *  *  *  *  *  *  *  *  *


      2              Whereupon the following proceedings were had:


      3             MS. SCHLOSS:  Good morning.  I'm Kristy Schloss, Chair


      4   of the US Department of Commerce Rocky Mountain District Export


      5   Council.  The District Export Council, an advisory group under


      6   the International Trade Administration, is convened on this


      7   date, Monday, June 24, 2013, for open comment for us to tape







      8   record, transcribe, and submit comments made pursuant to the


      9   following proposed rules:  US Department State Amendment to the


     10   International Traffic and Arms Regulations, Revision of the US


     11   Munitions List Category XV and Definition of "Defense Service,"


     12   and US Department of Commerce Export Administration Regulations,


     13   Control of Spacecraft Systems and Related Items the President


     14   Determines No Longer Warrant Control Under the United States


     15   Munitions List.


     16             Because the new law and proposed rules have potential


     17   beneficial impact on Colorado's strong space-based economy, the


     18   Rocky Mountain District Export Council, following the lead of


     19   the President's National Export Initiative, invited space


     20   executives and economic development leaders to comment for the


     21   record.  The following comments come in from them.


     22             Our first speaker today will be Frank Schuchat, who is


     23   going to represent the Colorado Space Coalition.


     24             MR. SCHUCHAT:  Thank you, Kristy.  I'm here reading a


     25   statement on behalf of the Colorado Space Coalition.  I
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      1   participate in that group.  This was drafted by the Coalition







      2   staff, in particular Vicky Lea.


      3             The Colorado Space Coalition thanks the US Export


      4   Assistance Center's Rocky Mountain District Export Council for


      5   the opportunity to submit comments on the Proposed Rules for the


      6   International Traffic in Arms Regulations and Export


      7   Administration Regulations


      8             By way of background, the Colorado Space Coalition


      9   membership represents more than 40 aerospace and defense


     10   companies.  Together with the Coalition's small and midsize


     11   company members, these partners represent the full supply chain


     12   in the military, civil, and commercial space markets.  Other


     13   Colorado Space Coalition partners include higher education


     14   institutions, the Colorado Space Business Roundtable, and


     15   several regional chambers of commerce and economic development


     16   agencies.  Our goal is to further grow Colorado as a center for


     17   excellence for space, and the best place for aerospace companies


     18   to locate and thrive.


     19             Colorado is a leading aerospace state, ranking first


     20   in terms of private aerospace employees per capita, and is home


     21   to the second largest number of private aerospace employees in


     22   the nation.  Colorado has seen space employment grow by


     23   19 percent in the past decade, and close to







     24   167,000 space-related jobs currently bring in nearly $3 billion


     25   in annual payroll to the state.
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      1             ITAR continues to challenge the ability of Colorado


      2   space companies to compete in the global marketplace, and the


      3   reduction of unnecessary licensing and export restrictions for


      4   the aerospace industry has long been a top recommended


      5   legislative priority for the Colorado Space Coalition.


      6             Colorado is a national hub for the satellite industry,


      7   and the Colorado Space Coalition therefore views the recent


      8   passage of satellite export control reform legislation, and the


      9   subsequent proposed rules for the ITAR and EAR, as an extremely


     10   positive development, with significant economic benefits to the


     11   region development with significant economic benefits to the


     12   region.


     13             Colorado's satellite manufacturing industry directly


     14   employs approximately 860 workers in nearly 20 companies, with


     15   an average wage of just over $104,000, and a total annual


     16   payroll of approximately $85.7 million.  These companies are at


     17   the forefront of developing next generation satellite systems,







     18   and have a deep technical expertise and an inherent global


     19   competitive edge.  The Proposed Rules for the ITAR and EAR will


     20   enable our companies to capitalize on their expertise to become


     21   more competitive internationally, and increase high skilled jobs


     22   and economic impact here in Colorado.


     23             Individual Colorado Space Coalition members will


     24   submit separate comments on the Proposed Rules reflecting their


     25   respective business and technical needs.  In the meantime, the
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      1   Colorado Space Coalition would like to take this opportunity to


      2   provide the following comments on the way in which the Proposed


      3   Rules impact Colorado's university-based space research.


      4             While the Proposed Rules are a welcome step toward


      5   much needed export control reform, their focus is on commercial


      6   aspects, and they remain restrictive for space research


      7   conducted by universities, where class attendance may include


      8   non US citizens.


      9             Research institutions such as CU Boulder's Laboratory


     10   for Atmospheric and Space Physics are increasingly working on


     11   hosted payloads.  If the Department of Defense funds a hosted







     12   payload, it remains subject to the ITAR, even if the payload is


     13   completely unclassified.


     14             Infrared sensing remains under ITAR control.  Manned


     15   Earth observation science missions use shortwave infrared,


     16   midwave infrared, and longwave infrared technology, and so will


     17   remain subject to ITAR restrictions.


     18             Spacecraft that track ground, airborne, missile, or


     19   space objects using imaging, infrared, radar, or laser systems


     20   remain ITAR controlled.  Much of the same technology is utilized


     21   for spacecraft that perform climate and weather science.


     22             Our universities play a critical role in advancing


     23   cutting edge space research, training the next generation of


     24   aerospace workers, and ensuring the United States' leadership in


     25   space.  The Colorado Space Coalition acknowledges the necessity
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      1   of balancing the needs of space-based research institutions with


      2   national security interests, and suggests further consideration


      3   be given to ways in which the Proposed Rules can provide a less


      4   restrictive environment for space-related research, particularly


      5   with regard to the issues described above.







      6             On behalf of its members, the Colorado Space Coalition


      7   wishes to thank you for the opportunity to comment on these


      8   important Proposed Rules.  Please do not hesitate to contact us


      9   if you have any questions about those comments.


     10             MS. SCHLOSS:  Thank you, Frank.


     11             Our next speaker will be Stanley Kennedy with Oakman


     12   Aerospace.


     13             MR. KENNEDY:  I would like to start by thanking the US


     14   Export Assistance Center's Rocky Mountain District Export


     15   Council and the South Metro Chamber of Commerce, the Metro


     16   Denver Economic Development Corporation, Senator Michael Bennet


     17   and Staff, and Congressman Mike Coffman and Staff for the


     18   invitation to be included in the discussion of new federal law


     19   and proposed regulations regarding spacecraft systems and


     20   related articles.


     21             I personally have spent over 28 years in the


     22   aerospace/defense sector and have had the opportunity to work


     23   for large, midsize, and small aerospace companies providing


     24   products and services to both commercial and government


     25   customers.  I am currently serving as the President of Oakman
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      1   Aerospace, Inc., headquartered in Littleton, Colorado.


      2             OAI is a veteran-owned small business focused on rapid


      3   and responsive, modular open system architecture space vehicle


      4   designs, components, and mission payloads.  OAI is heavily


      5   involved in both domestic and international space program


      6   efforts that are directly impacted by the National Defense


      7   Authorization Act for fiscal year 2013 and the proposed


      8   regulation changes posted in the Federal Register from both the


      9   US State Department and the US Commerce Department.


     10             The first Federal Register notice has been issued by


     11   the US Department of State Directorate of Defense Trade Controls


     12   on May 2, 2013, and is entitled Amendment to the International


     13   Traffic in Arms Regulations:  Revision of the US Munitions List


     14   Category XV and Definition of "Defense Services."


     15             The second Federal Register notice, also issued on


     16   May 24, 2013, by the US Department of Commerce's Bureau of


     17   Industry and Security is entitled Export Administration


     18   Regulations:  Control of Spacecraft Systems and Related Items


     19   the President Determines No Longer Warrant Control Under the


     20   United States Munitions List.







     21             Before I comment on the specifics of these proposed


     22   rules and potential issues and concerns of the current language,


     23   I would like to state for the record a few general observations


     24   that I have developed over the last several years as the Export


     25   Control Reform process has played out.  These observations and
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      1   suggestions are not focused at the specific rules and


      2   regulations, but rather are guideposts the government, industry,


      3   and academia should consider as Export Control Reform moves into


      4   implementation details.


      5              First, any resulting rules that eventually are


      6   implemented should address the need for the US to attract and


      7   retain technology qualified foreign students studying Science,


      8   Technology, Engineering, and Math, or STEM, that graduate from


      9   US institutions.  As the technical chair of the American


     10   Institute of Aeronautics and Astronautics Utah State


     11   University's Small Satellite Student Competition, I am


     12   continually impressed by the caliber of students competing on


     13   the international stage, and we should work diligently to


     14   attract and retain these talents in the US to maximize our







     15   global competitiveness.


     16             Two, the proposed rules should allow small and medium


     17   sized companies the ability to quickly support new startups and


     18   ventures with companies residing in countries identified in EAR


     19   Section 740.20(c)(1) and (c)(2) of the Department of Commerce,


     20   Bureau of Industry and Security final ruling entitled Export


     21   Control Reform Initiative and Strategic Trade Authorization


     22   License Exception published via the Federal Register on June 16,


     23   2011.  This would encourage innovation, entrepreneurship, and


     24   potential new ways of doing business.


     25             Three, any new rule or regulation should bolster and
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      1   streamline international cooperation and collaboration through


      2   the US State Department, US Commerce Department, and


      3   military-to-military project agreements with approved, eligible


      4   destinations.


      5             Specific to the Department of State proposed rule, I


      6   have the following comments.  First, I believe USML Section


      7   121.1 Category XV paragraph a(2) is overly broad, and will


      8   disadvantage US companies working on international efforts







      9   associated with rules of the road for safe and responsible uses


     10   of outer space, as well as debris tracking and identification


     11   efforts being worked in the United Nations Committee on the


     12   Peaceful Uses of Outer Space, or COPUOS, working groups on the


     13   long-term sustainability of outer space activities.


     14             Next, I am concerned that 121.1 Category XV paragraph


     15   e(2), limiting the largest lateral dimension for space qualified


     16   optics greater than 0.35 meter from transfer to Commerce Control


     17   is overly restrictive.  There are many domestic and


     18   international optics suppliers who provide. 0.50 meter and


     19   larger products today.  The technology for large optics will


     20   quickly outpace the regulatory environment and potentially


     21   continue to disadvantage US suppliers.


     22             Finally, 121.1 Category XV paragraph e(17) states


     23   secondary or hosted payloads or specially designed parts and


     24   components that perform any of the functions described in


     25   Section 121.1 Category XV paragraph (a) would remain on the
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      1   USML, even if developed commercially and on internal or venture


      2   funding.  This will significantly hamper innovation and







      3   entrepreneurial ventures, and should be re-examined in light of


      4   paragraph e(18), and national security implications and impacts.


      5             With respect to the Department of Commerce proposed


      6   rule, the following comments apply.  One, the four new proposed


      7   ECCN categories for spacecraft under 9x151 are broad, but


      8   appropriate for commercial space activities.


      9             Two, there is concern regarding the definitions of


     10   "space qualified" and "specially designed."  If a commercial off


     11   the shelf (COTS) part is successfully tested to operate in


     12   space, then it becomes space qualified.  This could impact small


     13   business trying to extend terrestrial and airborne parts and


     14   components to the space domain.


     15              Three, further clarification regarding eligibility,


     16   use, and implementation of Strategic Trade Authorization (STA)


     17   License Exceptions for items described in ECCNs 9x515 is


     18   requested, specifically 9D515 and 9E515.  Many small businesses


     19   are working with foreign companies providing technical services


     20   and support that would greatly benefit from these types of


     21   exceptions.


     22             Four, most companies will not avoid future DDTC


     23   licensing fees because one or more products will remain on the


     24   Category XV list while many may move to the new CCL 500 Series.







     25   This is a minor point that should not diminish the potential
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      1   upside of these significant ITAR/ECR efforts.


      2             In summary, building a successful and sustainable


      3   ITAR/ECR implementation strategy is critical to National


      4   Security, economic growth and job creation, and to maintain US


      5   competitiveness in the global aerospace and defense sector.


      6   Forums like these enable small business inputs and allow issues


      7   and concerns to be addressed early in the process.


      8             Again, I would like to thank the hosts for the


      9   opportunity to discuss these important issues, and I look


     10   forward to continued dialog on this most important subject.


     11             Thank you.


     12             MS. SCHLOSS:  Thank you, Stanley.


     13             Our next speaker will be Brian Emmet, Lockheed Martin.


     14             MR. EMMET:  Good morning.  My name is Brian Emmet.


     15   I'm the manager for the International Trade Compliance Office


     16   for Lockheed Martin Space Systems Company in Colorado.


     17             Lockheed Martin has been a strong supporter of the


     18   ongoing comprehensive export control reform initiative.  We







     19   applaud the Administration's efforts to create a new system that


     20   makes controlled trade more effective, efficient, and


     21   predictable.


     22             We welcomed the publication on May 24 of the draft


     23   rules that, once finalized, will reform export controls for


     24   commercial satellites and related items.  As a general matter,


     25   the content of the draft regulations, which closely mirror the


                                                                   13


      1   content included in the 2012 Department of Defense and State


      2   1248 report, is a positive step forward.


      3             In particular, I'd like to commend the Departments of


      4   State, Commerce, and Defense for their outstanding work drafting


      5   these regulations.


      6             I'd also like to recognize the members of the Colorado


      7   Congressional delegation, some of whom are with us here today,


      8   whose efforts made these reforms possible.  I'd like to


      9   particularly recognize Senator Bennet and Congressman Coffman,


     10   and Senator Bennet's senior business advisor Monisha Merchant,


     11   who is here today.


     12             Without the satellite export control provisions







     13   contained in the FY 2013 National Defense Authorization Act


     14   passed by Congress in December 2012 and signed by President


     15   Obama in January 2013, we would not be here today having this


     16   conversation.  Thanks also go to Governor Hickenlooper and the


     17   Office of Economic Development and International Trade for their


     18   support and attention.


     19             Combined, the new law and regulations will help to


     20   strengthen the US satellite industry, restore US competitiveness


     21   abroad and create new jobs here in the United States.


     22             Before we get into the substance of the proposed


     23   controls, I should mention that Lockheed Martin, in close


     24   consultation with our suppliers, is still in the process of


     25   renewing the specific provisions of the proposed rules.  As you
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      1   know, public comments are due before July 8, 2013.


      2             Accordingly, my comments here today should be


      3   considered preliminary, and the Lockheed Martin public comments


      4   submitted to the Departments of State and Commerce will provide


      5   the final position on these matters.


      6             On International Opportunities and Jobs, Lockheed







      7   Martin Space Systems designs, develops, tests, manufactures, and


      8   operates a full spectrum of advanced technology space systems


      9   for national security, civil and commercial customers.  We work


     10   with thousands of suppliers and component manufacturers to build


     11   our systems.


     12             Export sales are more important than ever to the


     13   success of US commercial satellite manufacturers and to the


     14   overall health of the US space industrial base, which provides


     15   thousands of high quality jobs in research and development,


     16   engineering, and manufacturing throughout the United States and


     17   here in Colorado.


     18             The more we can do to streamline export controls on


     19   commercial satellites and related programs the more competitive


     20   we can be in the international marketplace.


     21             To take advantage of the proposed rule changes,


     22   Lockheed Martin Space Systems is investing in new commercial


     23   communications satellite technologies and systems for our long


     24   legacy of the A2100 satellite bus.


     25             On remote sensing, we are pleased that the draft rules
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      1   include proposed changes to controls on commercial remote


      2   sensing satellites.  This is an exciting and growing


      3   international commercial opportunity for Lockheed Martin and the


      4   US commercial space industry.


      5             We are still in the process of determining whether the


      6   specific control parameters proposed in the draft rule reflect


      7   the current global market for commercial systems.  For example,


      8   we know that there are currently electro-optical visible, and


      9   near infrared systems with an aperture greater than 0.35 meters


     10   available in the foreign marketplace.


     11             In order for US companies to be competitive, it is


     12   important that the US export controls reflect these commercial


     13   market realities.


     14             It is also important to remember that controlling


     15   these capabilities as commercial item is not decontrolling the


     16   technologies; regardless of whether an items is controlled as a


     17   munitions or commercial item, Lockheed Martin will remain deeply


     18   committed to working with the US government to prevent the


     19   unauthorized release of sensitive capabilities and technologies.


     20             On space exploration, LMSS has designed, assembled,


     21   and tested the Orion human spacecraft here in Colorado, and we







     22   control several interplanetary missions from our mission control


     23   center again here in Colorado, for example, MRO currently


     24   operating in Mars orbit, and Juno, which is sailing out for a


     25   2016 rendezvous with Jupiter.
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      1             With the heritage of these exciting programs, we


      2   support increased international cooperation in interplanetary


      3   and human space exploration.


      4             To further these goals, we will be providing some high


      5   level feedback on how the proposed rules might be enhanced to


      6   further accelerate these goals.


      7             We would like to see all interplanetary spacecraft


      8   moved to the EAR regardless of the other technologies or system


      9   capabilities onboard the spacecraft.  We understand the national


     10   security implications, and would, if necessary, prefer to see


     11   specific sensitive technologies and instruments controlled


     12   rather than the entire interplanetary spacecraft.


     13             We would also like to see human spaceflight services


     14   to low Earth orbit and beyond into the solar system clearly


     15   identified as EAR controlled instead of an ITAR defense service.







     16   This will ensure that America once again becomes the world


     17   leader in human spaceflight operations.


     18             Those are my prepared comments.  I thank you very much


     19   for the opportunity to present them here today.


     20             MS. SCHLOSS:  Thank you, Brian.


     21             Our next speaker will be Kip Cheroutes with LXC


     22   Strategies.


     23             MR. CHEROUTES:  Thank you, Kristy.


     24             My name is Kip Cheroutes.  I am President of LXC


     25   Strategies, a corporation licensed in the state of Colorado.
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      1             I wish to focus my comments on specifically the


      2   Department of Commerce notice found on page 12, the paragraph


      3   relating to the new ECCN 9E515 and to passenger participation in


      4   space travel such as suborbital, orbital, lunar, interplanetary,


      5   or habitat, for space tourism, research for scientific


      6   endeavors, for transportation from one point to another for


      7   commercial purposes.


      8             I applaud this provision, and I applaud the conclusion


      9   that the Department of Defense and the Department of State have







     10   made that no proposed inclusion of such technology as a general


     11   matter in either the proposed USML Category XV or the proposed


     12   ECCN 9E515.


     13             Despite my applause for the inclusion of this


     14   paragraph, I wish to make the three following comments.  The


     15   reason I make these comments is because the State of Colorado is


     16   actively vying for Spaceport, a Federal Aviation Administration


     17   endeavor to promote and advance the commercial passenger space


     18   business.


     19             Colorado is keenly eager to advance and promote and


     20   develop this new space related technology and the jobs that are


     21   created by this technology.


     22             Front Range Airport in the state of Colorado in the


     23   county of Adams County, Colorado, is the designated spaceport


     24   location for the State to operate commercial passenger space


     25   travel.
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      1             The three comments I have would be this.  No. 1, more


      2   precisely define the technologies not per se now subject to the


      3   USML Category XV.  No. 2, when in doubt, err on the side of







      4   keeping such technologies off the UML list unless the Department


      5   of State can make a compelling national security case.  And


      6   No. 3, communicate with the Federal Aviation Administration


      7   Office of Commercial Space Transportation for ongoing


      8   concurrence of the definitions of the technologies to keep off


      9   the USML list.


     10             Thank you for the opportunity to submit comment.


     11             MS. SCHLOSS:  Thank you, Kip.


     12             Our next speaker will be Jonathan Goff with Altius


     13   Space Machines.


     14             MR. GOFF:  Thank you.


     15             I'm Jonathan Goff, President and CEO of Altius Space


     16   Machines.


     17             I do not have prepared comments, but I did want to


     18   submit some oral comments about the notice of proposed


     19   rulemaking for the Category XV of the US Munitions List.


     20             First off I'd like to echo the comments made.  Altius


     21   sees this as a very positive step forward compared to the


     22   current status quo in export control.


     23             We did have a few comments on specific items that are


     24   explicitly left on the US Munitions List that we did not feel


     25   fit well as defense articles or defense services.  Some of these
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      1   have already been mentioned in the other comments.


      2              Specifically I would like to mention three of them.


      3   One of them in Category XV (a)(11) refers to man rated


      4   suborbital, orbital, lunar, interplanetary or habitats.


      5             According to the ITAR regulations, my understanding of


      6   them, in Section 120.3 it describes the policy on designating


      7   and determining defense articles and services.  The official


      8   policy is that an article or service may be designated or


      9   determined in the future to be defense article or defense


     10   service if it, A, is specifically designed, developed,


     11   configured, adapted, or modified for a military application and


     12   i, does not have predominant civil applications, ii, does not


     13   have performance capability to these articles or services for


     14   civil applications or, B, is specifically designed, developed,


     15   configured, adapted, or modified for a military application, and


     16   has significant military or intelligence applicability such that


     17   control under the subchapter is necessary.


     18             In both of these examples, the policy states that the


     19   US Munitions List is supposed to cover items that are







     20   specifically designed for a military application.  This does not


     21   match the items listed in USML Category XV (a)(11), almost every


     22   example of manned suborbital, orbital, lunar, interplanetary, or


     23   habitats that were currently under development.  None of them


     24   fit under this description; none of them are being, or almost


     25   none of them that I know of are being developed for the
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      1   military.  Most of them are being developed commercially or for


      2   civil agencies such as the National Aeronautic and Space


      3   Administration.  Additionally, they have predominantly civil


      4   applications.


      5             It's been many decades since the Defense Department


      6   has been focused on human space flight applications as most


      7   Earth observation and other applications are better served by


      8   robotic satellites, not by manned spaceflight.


      9              I feel keeping manned spacecraft on the USML does not


     10   seem to fit with the officially stated policy on designated


     11   services and determining defense articles and services.


     12             There are two other items I'd also like to discuss


     13   that are slightly grayer areas, but I still feel that would be







     14   in the interest of US national security and US industry to


     15   remove these items from control under the ITAR export control


     16   regime to control under the Commerce control regime.


     17             These two other items are currently explicitly left on


     18   the US Munitions List under the proposed rule as USML Category


     19   XV (a)(4) that says, Vehicles that provide space-based


     20   logistics, assembly, or servicing of any spacecraft (e.g.


     21   refueling) and USML Category XV (a)(2), spacecraft to track


     22   ground, airborne, missile or space objects using imaging,


     23   infrared, radar, or laser systems.


     24             I will first address XV (a)(4).


     25             For spacecraft servicing, this is an area that has


                                                                   21


      1   seen some military development.  In fact, Altius is currently


      2   participating in the DARPA Phoenix technology program that could


      3   be described as an assembly or servicing of a spacecraft;


      4   however, a significant fraction of the development work going on


      5   today for this class of missions is being pursued by civil space


      6   agencies or commercially.


      7             I would like to cite two examples of space servicing







      8   orbital life extension applications where a spacecraft


      9   rendezvouses and captures an existing spacecraft, for instance a


     10   communication satellite, and then takes over propulsion services


     11   for it so that the fuel of the life extension satellite can


     12   augment and extend the life of an existing satellite.


     13             To date, the two of the three organizations that focus


     14   on these applications were purely commercial endeavors.  There


     15   was the DARPA SUMO mission that was a government funded one;


     16   however, there was Orbital Recovery Corporation that was run by


     17   a friend of mine, Dennis Wingo.


     18             Interestingly enough, although Dennis is a US citizen,


     19   because of the ITAR regulations, he started the company in


     20   Europe because of the interest in European manufacturers


     21   participating in this, and the fact that they wanted an "ITAR


     22   free" solution.


     23             While that company was not commercially successful,


     24   there is a current company, VisiStat, which is a joint venture


     25   of ATK and US Space, LLC, that is actively seeking to develop
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      1   solutions in that same marketplace.  Once again, I think that a







      2   case of two out of three could be considered as "predominately


      3   civil applications."


      4             If you look at the other areas of robotic servicing,


      5   including refueling, assembly, logistics, many of these are


      6   being developed not by the military but by US civil agencies


      7   such as NASA's Goddard Space Flight Center.  The NASA Goddard


      8   "Restore" mission is being developed with the goal of


      9   demonstrating refueling of an unmodified satellite.  The Goddard


     10   Restore team did an experiment on the station recently where


     11   they demonstrated the abilities to refuel.  These were not


     12   military funded.  These were funded by NASA.


     13             But more importantly, these technologies are also


     14   being developed in other friendly countries like Canada, Japan,


     15   and Germany, countries that for many technology areas there is


     16   apparently this "STA 36" exception that allows you to more


     17   easily share certain EAR controlled technology with those


     18   countries.


     19             But many of these countries are developing these


     20   capabilities.  In fact, MDA-Canada specifically had been


     21   offering a service, and even signed a contract with Intel Sat


     22   General to dock with and refuel satellites.  They temporarily







     23   suspended that because they saw the DARPA Phoenix mission and


     24   other DARPA missions as competing with the commercial service


     25   that they were trying to offer; however, I see this as clear
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      1   evidence that space based logistics, assembly, and servicing of


      2   spacecraft is dual use; it's clearly something that is being


      3   developed commercially, non militarily.


      4             There are military versions, but there are


      5   significant and even predominant, in many cases, non military


      6   uses of these technologies, and therefore I feel it is a better


      7   fit under the Commerce Control List than the USML.


      8             The last item, Category XV (a)(2), spacecraft to track


      9   ground, airborne, missile or space objects using imaging,


     10   infrared, radar, or laser systems I can completely understand


     11   the military sensitivity of space-based tracking.  I do not have


     12   perfectly clear examples of how to split military and civil uses


     13   of space tracking apart.  Obviously this technology is being


     14   used by the military, for instance, for detecting launches of


     15   missiles or other things like that which are clearly defense


     16   related.







     17              However, I feel that this item is a little too broad.


     18   It's impossible to bring two objects together to rendezvous and


     19   dock in space even for a completely commercial application


     20   without having the ability to track space objects using some


     21   form of imaging, infrared, or radar systems.


     22             Once again, I should mention that if you look at the


     23   commercial cargo vehicles that are delivering cargo to the space


     24   station today, many of them use tracking systems such as these


     25   that are not built in the United States.
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      1             The NepTech Corporation of Canada, for instance, that


      2   developed their TriDAR system in cooperation with NASA, their


      3   system is being used on the Orbital Sciences Cygnus spacecraft,


      4   and I do believe they're also baselined for use on some of the


      5   Commercial Crew vehicles under development.


      6             This is a LIDAR system that's used for allowing one


      7   spacecraft to detect the space facilities it's trying to dock


      8   with, and provide the relative navigation information that would


      9   allow it to maneuver to and dock with that object.


     10             I think that some sort of more specific division needs







     11   to be made for this category that separates out applications


     12   needed for rendezvous and docking, which is clearly dual use


     13   technology, and not explicitly or predominantly military


     14   technology, and for things like detecting missile launches or


     15   other things like that.


     16             One possible suggestion on how to delineate that might


     17   be setting a distance and a relative velocity capability for the


     18   sensors, for instance stating that a capability to track these


     19   objects at a distance of greater than, say, 100 kilometers and


     20   at a relative velocity between the spacecraft and the target of


     21   greater than, say, one kilometer per second or something like


     22   that would I feel adequately separate out the defense specific


     23   items that should be controlled under the US Munitions List, and


     24   technologies that are generally civilian in applications for


     25   things like rendezvous and docking.
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      1             I should state, as Brian Emmet stated earlier, that


      2   these are preliminary comments.  Altius still plans to submit


      3   its own official final written comments at a later date.  But we


      4   wanted to include this in the record.







      5             And I thank the DEC, Rocky Mountain DEC for setting up


      6   this forum, and we're grateful to see that there is progress


      7   happening in export control, and we wanted to provide our


      8   additional comments.


      9             Thank you.


     10             MS. SCHLOSS:  Thank you.


     11             The next speaker will be John Brackney, South Metro


     12   Denver Chamber.


     13             MR. BRACKNEY:  Thank you, Madam Chair.  I'm John


     14   Brackney, the CEO of the South Metro Denver Chamber.  On behalf


     15   of our Board of Directors, our 1,300 clients, our 132,000


     16   employees, we deeply appreciate the US Export Assistance Center


     17   and the Rocky Mountain District Export Council being here at the


     18   South Metro Denver Chamber today for this testimony.


     19              I have five simple points.  First is to recognize


     20   that you're even doing this noble work in this field.  Thank you


     21   to the Council, thank you to Paul Bergman of the US Commercial


     22   Services here today, specifically to the Chair Kristy Schloss of


     23   Schloss Engineering, our three subject matter experts, Kip


     24   Cheroutes, Frank Schuchat, John Anderson, as well as Monisha


     25   Merchant from Senator Bennet's office and Brandon Rattiner from
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      1   Senator Udall's office, who's here today.


      2             I'd also like to recognize the expertise of one of our


      3   major employers in Colorado, and that's Lockheed Martin Space


      4   Systems.  Please do not underestimate the importance of experts,


      5   who have just spoken here earlier today, in reaching out to the


      6   broader business community.


      7             If you think about the history of space, much of it is


      8   military background or military related items, and therefore


      9   necessarily elements of confidential and national security


     10   assets.  And that difficulty of translating the importance of


     11   things that can't be talked about to culture or to population,


     12   and it just cannot be underestimated how important it is to have


     13   taxpayers and citizens understanding the importance of aerospace


     14   when they can't fully know the complete picture.


     15             Lockheed Martin specifically has had dozens of experts


     16   from their company at various political and economic development


     17   meetings throughout the year.  I encourage all of you, no matter


     18   how small, medium, or large, if you can, to talk appropriately


     19   about your industry and about your company so we can remain or


     20   regain our excellence in space and our worldwide recognition.







     21             Four other simple points.  This area is the highest


     22   economic development sector priority of our Board of Directors


     23   of the Chamber.  All businesses are important, whether you're a


     24   small retailer or a restaurant or professional service, but


     25   without primary jobs, people that actually manufacture,
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      1   companies that build something from nothing and sell it to


      2   others outside of our own economy, none of the rest of the jobs


      3   exist.


      4             The primary employment of the aerospace industry is


      5   one of the highest priorities of any society.  And we must work


      6   off our strengths.  And in Colorado this is one of our


      7   strengths, not only for our local economy but for our national


      8   influence.


      9             It also remains one of our top three public policy


     10   priorities; therefore, when asked if we'd host this today, the


     11   enthusiastic answer is, Yes.  And we extend the invitation as


     12   often as you or any of your colleagues would like to use this


     13   facility.  We built this facility to host events like this.


     14   Please come back often.







     15              I think it's important to note the speed of business.


     16   We see it every day.  There are tiny entrepreneurs that can


     17   start a business and literally have dozens or hundreds of


     18   employees in a matter of months.


     19             Even in this sector, it's possible to have retired, or


     20   folks that decide they want to be their own boss, to start a new


     21   company.  And if we wish to remain economically competitive, we


     22   need to make sure that all our other cultural and political and


     23   social norms follow how fast and easy it is to start a new


     24   business.  So in all your deliberations, keep in mind that it's


     25   not just the tech companies that can start up overnight.
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      1             Other countries often don't have the burdensome


      2   bureaucracy, and I say that in a kind way.  When you build a


      3   massive system such as the world's largest economy, it creates


      4   processes and procedures that often aren't conducive to business


      5   startups as other societies may not have that same burden.


      6             Keep in mind that small and medium sized businesses


      7   are likely the most important that we all can reach out to, and


      8   we have to have our elected officials and our appointed







      9   officials and our appropriate trade organizations have processes


     10   like today's where a small company has an asset and a resource


     11   to come and have a conduit of information for reviewing rules.


     12              We heard discussion today how difficult it is to read


     13   federal regulations and whether that really applies, and of


     14   course with government affairs and lobbyists and lawyers you can


     15   solve anything unless you're a small company trying to start up


     16   your business.


     17              We have to culturally understand that we need to work


     18   together on this and streamline processes and communication


     19   channels.


     20             Finally, another one of our public policy issues that


     21   has been essential is STEM.  We've had a committee for five


     22   years working on that with Lockheed Martin and the Gates


     23   Corporation, et cetera.  And to take from our earliest childhood


     24   memories what inspired you, and usually it's something as simple


     25   as a kite or an SS rocket or maybe watching a plane overhead, to
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      1   the time when you don't understand why you're taking the math


      2   course in middle school, and then the difficulty in high school,







      3   and then for some of you or many of you in this audience today,


      4   actually starting to understand complex problem solving,


      5   mathematical equations, for all of us to talk about the


      6   importance of innovation and inspiration.


      7             We usually, as humans, do what we talk about.  And if


      8   we don't talk about the importance of exploration and the


      9   importance of future problem solving, and what else is out in


     10   the great grand universe, we might just end up doing other stuff


     11   not so noble as continuing our yearning as the human species to


     12   explore.


     13             So as you pursue these rules, it's hard to explore


     14   without money.  It's hard to explore without the resources of


     15   having a job.  And in this global economic competitive


     16   environment we're in, we need to ensure that all our companies,


     17   small, medium, and large, have all the tools and resources


     18   available to inspire our youngest children and our middle aged


     19   engineers and scientists to continue to reach the higher ground


     20   not only for national security reasons, which we obviously want


     21   to safeguard, but whenever possible, to sell our extraordinary


     22   science to the appropriate entities that may wish to buy it.


     23             Again, thank you for being here today.







     24             MS. SCHLOSS:  Thank you, John.


     25             Is there anybody else who would like to speak on the
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      1   record?  Seeing none, I hereby declare the proceedings closed.


      2   Thank you.


      3


      4             (Whereupon the within proceedings adjourned at


      5   10:54 AM.)
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      1                        C E R T I F I C A T I O N


      2


      3


      4             I, Martha Loomis, Certified Shorthand Reporter,


      5   appointed to take the within proceedings hereby


      6   certify that the proceedings was taken by me, then reduced to


      7   typewritten form by means of computer-aided transcription; that


      8   the foregoing is a true transcript of the proceedings had


      9   subject to my ability to hear and understand, and that I have no


     10   interest in the proceedings.
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     12             IN WITNESS WHEREOF, I have hereunto set my hand.
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     15             ____________________________


     16             Martha Loomis


     17             Certified Shorthand Reporter
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Space Infrastructure Foundaton Comments on Export 


Administration Regulations: Control of Spacecraft Systems and 
Related Items the President Determines No Longer Warrant 


Control Under the United States Munitions List 


 


Perspective: 


From a commercial development viewpoint ITAR is seen as an intentional regulation of certain technical 


capabilities with relation to arms. In other words (commerce type language) ITAR is in place to impose a 


non-tariff barrier to trade on arms 


- On US companies seeking international business 


- On foreign organizations seeking US goods or services. 


This ITAR barrier imposition may be warranted but cost must be analyzed. Space capabilities are viewed 


by arms regulators as arms capabilities.  This perspective is only partially correct and is applied under 


current ITAR in a burdensome manner for general space providers and users. 


From a commerce viewpoint there is a clear and compelling need to open global space markets for US 


companies. 


- A key enabler to opening markets is the existence of open standards to overcome/limit non-


tariff barriers to trade 


- Development of open standards requires1 


o An architecture for the (space) enterprise 


o Establishment of common terms and definitions 


Reason for a change in ITAR 


The US position in the global space marketplace is being eroded over time due in large part to ITAR 


constraints. 


Points for considerations 


                                                           
1
 REMARKS OF MATTHEW H. MURRAY, Deputy Assistant Secretary of Commerce for Europe/ Eurasia, World 


Trade Center Moscow, U.S.-Russia Standards and Conformity Assessment Forum 30 May 2013 


(http://wto.wtcmoscow.ru/en/novosti/1020) 
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http://www.regulations.gov/#!documentDetail;D=BIS-2013-0012-0001

http://wto.wtcmoscow.ru/en/novosti/1020





Global comment 1): Regulation of “technology” as a general term is not possible as it is not measurable. 


Regulation of specific technologies may be possible (e.g., Space-qualified FPGAs). This problem is 


pervasive through ITAR as it exists today.  A good description of terms and definitions will go a long way 


to eliminating the use of non-measurable barriers to trade. Other terms needing definition are “military 


or intelligence missions” and “high performance parameters”.  This problem is promulgated into the 


Appendix 2 of the draft package. 


Global comment 2: DoD be required to determine SECs in language compatible with an open space 


enterprise architecture (or an equivalent) reviewed and accepted by consensus by US open space 


standards development participants2. 


Global comment 3:  Manned spaceflight is attached very broadly. Suggest referenced to international 


space standards such as ISO 17763 or others.  Create exceptions related to safety for commercial flight 


related to commercial operations in national controlled airspace. By this logic ITAR and CCL would not 


control manned spaceflight technology but FAA/AST regulation (including standards) would.  FAA/AST, 


as assigned by Congress, is working with US industry to determine regulatory structure for commercial 


manned spaceflight. 


Specific Comments (by exception) 


1) Appendix 1, Category XV : 


a. Paragraph (a)(4): As stated this constraint is too broad. For example: existing efforts to 


launch commercial or disaster response CubeSats off the ISS fit this constraint. 


Recommend limiting the criteria, or if this is not possible, eliminate this item from the 


USML Cat XV. 


b. Paragraph (a)(9): As stated this Position, navigation and Timing (PNT) constraint is too 


broad. There are currently five (5) GNSS systems in existence or advanced stages of 


development, all utilizing the basic technology of GPS. That cat is out of the bag. 


Recommend clarifying the requirement to specify a timing constraint, as both positional 


information and navigational information are based on timing solutions. Additional 


clarification of PNT constraints may be stated as any mathematical combination leading 


to a real time resolution better than XX centimeters. 


c. Paragraph (a)(11): As stated this constraint is too broad. It is inconsistent by Public law 


to constrain the FAA from constraining commercial manned spaceflight activities prior 


to 2015, yet impose ITAR additions in the same time frame. ISO (draft) standard 17763 


(attached to e-mail) outlines specific areas in discussion in the international community 


on manned spaceflight standards. It is very specific. Any constraint on the USML Cat XV 


list should go to at least the same level as ISO 17763 level III of detail inclusion. If DoD 


and DoS cannot do that they are showing an insufficient level of expertise in this topic 


area. 
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 No added regulation or authority is needed to meet this requirement.  The NTTAA requires USG participation in 


use and development of open standards. Current efforts include architecture development to aide standards 
strategy. 







d. Paragraph (e) (2):  As stated this constraint is too broad. There is a theoretical limit to 


ground resolution at specific apertures. What is the ground resolution theoretical limit? 


Specify that. For example, ground resolution better than 1 m might be constrained, but 


less than 1m is not. Base calculation on the mathematical theoretical limit. 


e. Paragraph (e)(5): As stated this constraint is too broad. Same comment as for (e)(2). It 


might make sense to add a time factor such as “resolution at XX meters within YY 


seconds”. 


f. Paragraph (e)(11): Move to the CCL. 


g. Paragraph (e)(13): Restate this criteria in language consistent with comments (e)(2) and 


(e)(5). Do not constrain the technology, constrain the degree of capability. 


h. Notes 2: Note 2 main body, Note2 and Note 3: It is not clear if space qualified applies 


only to heritage items or improvements over heritage items (e.g., using statistical 


process control). Strictly applying the constraint to heritage only is OK, but statistical 


improvements can only occur in a commercial context and should not be constrained 


under USML. They may properly be constrained under CCL. 


2) Appendix 2, Proposed CCL ECCN 9X515: This section needs to be rewritten using the same 


criteria established to rewrite the USML. It is written in the language of the current USML with a 


different format. Therefore it is inconsistent with the draft USML in Appendix 1. 
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Are There Gaps? 


• In ISO space standards we do not address gaps 
...there is a need to discuss open issues 


 


• Examples might include how SC14 serves (or 
does not serve) external customers explicitly. 
Currently we assume we are serving external 
customers but we have no metrics to show this 
is the case. 







Enterprise View Definitions 


OV – Operational View 


 Describe interaction between organizations or 
people 


SV – Systems View 


 Describes systems and their interaction 


SerV – Services View 


 Describes services and their interaction 


Note: All organizations produce a system or a 
service, or a combination of both 
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SC14 Strategic Capabilities 
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SC14 Strategic Framework as an 
Operational View Graphic 







SC14 Strategic Framework as an 
Operational View Block Diagram 







Systems View Block Diagram 







Services View Block Diagram 







Technical (Standards) View  
(13 of approximately 300 standards)  


Number 


 


Name View Location 


10785 Space systems — Bellows — Design and operation SV-1 SC design 


10786 Space Systems — Structural components and assemblies SV-1 SC design 


11221 
Space systems — Space solar panels — Spacecraft charging induced electrostatic 
discharge test methods 


SV-1 SC design 


14302 Space systems — Electromagnetic compatibility requirements SV-1 SC design 


14621 
Space systems — Electrical, electronic, and electromagnetic (EEE) parts — 
Control program requirements 


OV-2 SC design 


14621 
Space systems — Electrical, electronic, and electromagnetic (EEE) parts — Parts 
management 


OV-2 SC design 


14622 Space systems — Structural design — Loads and induced environment SV-1 SC design 


14623 
Space systems — Pressure vessels and pressurized structures — Design and 
operation 


SV-1 SC design, operation 


14953 
Space systems — Structural design — Determination of loading levels for a static 
qualification test of launch vehicles 


SV-1 LV design 


14954 
Space systems — Exchange of mathematical models for dynamic and static 
analysis 


OV-2 SC design 


15387 
Space systems — Single-junction solar cells — Measurements and calibration 
procedures 


SV-1 SC design 


16126 
Space Systems — Assessment of survivability of unmanned spacecraft against 
space debris and meteoroid impacts to ensure successful post-mission disposal 


SV-1 Control operations 


16127 Space systems — Prevention of break-up of unmanned spacecraft SV-1 Control operations 







Possible Analysis: View Type 


View Type Number 


OV-2 97 


SV-1 48 


SerV-1 38 


Total SC14 


Standards 


183 


What does this tell us about how we 
service the SC14 objectives? 







Summary 
SC14 HODs have worked to establish a strategy 


for space systems and operations standards 
development.  This work needs periodic review 
to stay relevant. 


The strategy can guide SC14 work program and 
organization.  This presentation is intended to 
enhance understanding and facilitate decision 
making by SC14 leadership. Enterprise 
Architecture framework methodology is used to 
initiate detailed understanding of gaps and 
overlaps in actual ISO space standards. Today 
we looked at analysis by View type. 
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Organizational Interactions 
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Goods. 
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Services 
CCSDS/SC13 includes  
coverage of space data and  
communications protocols  
and interfaces, some of  
which support SC14 efforts 


SC14 WGs 2, 3 and 4 include  
coverage of some internal  
Internal space service areas  
that require or compliment  
CCSDS/SC13 efforts 


There are space mission services where SC14 and  
CCSDS have interface and touchpoints for topics of  
common interest and collaboration. Generally, in  
these areas, 
•CCSDS covers standards regarding data and  
comm interoperability 
•SC14 covers standards regarding systems and  
operations interoperability (e.g., processes, materials) 
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Foreword 


ISO (the International Organization for Standardization) is a worldwide federation of national standards bodies 
(ISO member bodies). The work of preparing International Standards is normally carried out through ISO 
technical committees. Each member body interested in a subject for which a technical committee has been 
established has the right to be represented on that committee. International organizations, governmental and 
non-governmental, in liaison with ISO, also take part in the work. ISO collaborates closely with the 
International Electrotechnical Commission (IEC) on all matters of electrotechnical standardization. 


International Standards are drafted in accordance with the rules given in the ISO/IEC Directives, Part 2. 


The main task of technical committees is to prepare International Standards. Draft International Standards 
adopted by the technical committees are circulated to the member bodies for voting. Publication as an 
International Standard requires approval by at least 75 % of the member bodies casting a vote. 


Attention is drawn to the possibility that some of the elements of this document may be the subject of patent 
rights. ISO shall not be held responsible for identifying any or all such patent rights. 


ISO nnn-n was prepared by Technical Committee ISO/TC 20, “Aircraft and space vehicles”, Subcommittee 
SC 14, “Space systems and operation”. 
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0 Introduction 


This is a  first level standard in a set of documents regarding human-life activity support systems and 
equipment integration in space flight.  


This standard, along with second and third level standards, form a complex three-level international standard 
entitled «Space systems. Human-life activity support systems and equipment integration in space flight». 


The second level covers standards on several issues and is entitled: Techno-medical requirements for 
spacecraft crew habitation environment - Requirements for life activity support of a human in spacesuit and 
other requirements 


The third level covers standards on separate tasks, with specific requirements mentioned in second level 
documents.  


NOTE: detailed data regarding this first level standard are presented in Annex A. 


 


0.1 Basis for standard development  
The experience from RSC Energia, Russia allied organizations, and the authors themselves was summarized 
in order to develop this proposed standard  regarding the development and operation of Salyut LSS, Mir, and 
ISS space stations. In addition, the experience of joint operations with NASA in the Mir-Shuttle and Mir-NASA 
international programs, as well as the experience of operation with international partners during the Mir and 
ISS space stations operation was taken into account. 


Russian standards, USA standards and joint international normative documents were used to develop this first 
level standard, in human life activity support during space flight.  


0.2 Purpose 
The purpose of this standard is to develop a common approach and unified requirements for comfort and safe 
life conditions of a human in space flight. Maintenance of these conditions is required for human life support 
systems and equipment in space flight.  


Unified standards encompass comfort and safe life of the crew in nominal flights and off-nominal situations 
associated with living conditions. Such standards increase crew efficiency and support their health. 


Difficulties in manufacturing support systems and equipment are eased under international integration projects 
if such unified requirements , are applied. 


0.3 Tasks 
The tasks of a first level standard include: 


- definition of requirements for development of ecological habitability in limited pressurized volumes, 


- definition of second and third level standards, the requirements of which shall support human life 
activity in space vehicle conditions. 
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Space systems — Human - Life activity support systems and 
equipment integration in space flight 


 


1 Scope 


This first level standard is the main standard among several others regarding human-life activity support 
systems and equipment integration in space flight.  


This standard, along with second and third level standards, form a complex three-level international standard 
entitled «Space systems. Human-life activity support systems and equipment integration in space flight». 


It is applicable to tripulated programs in all manned space objects, including space systems, space stations, 
lunar and planetary bases, as well as extravehicular activity. It covers all phases for developing a manned 
space object, such as design, production, tests, operation, and maintenance.  


2 Normative references 


The following referenced documents are indispensable for the application of this document. For dated 
references, only the edition cited applies. For undated references, the latest edition of the referenced 
document (including any amendments) applies. 


3 Terms and definitions 


For the purposes of this document, the following terms and definitions apply. 


3.1 
Human habitation environment in space systems 
Human habitation environment in space systems is a complex issue that involves material, energy and 
information flow, as well as elements formed in SS habitable compartments. Such elements are derived from 
life activity processes, human social-labor processes, space factors, space mobility, and hardware functioning 
processes. The hardware is designed to arrange humans’ interaction with the habitation environment in order 
to provide specified conditions for human life activity in space flights. 


3.2 
Human living conditions in SC  
Human living conditions are a complex of human habitation environment parameters in SC, providing health 
maintenance, human safety and keeping of his ability to work at a level needed to execute the planned work 
program 


3.3 
Techno-medical requirements for human habitation environments 
Techno-medical requirements in space systems are a complex of biomedical, hygiene/sanitary, ergonomic 
and design issues. Those requirements take into account physiological and social-psychological human needs 
in the process of hardware development and operation in order to guarantee specified living conditions aboard 
space systems. 
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4 Symbols (and abbreviated terms) 


SS space station 


5 Application of the standard in space programs  


Upon implementation of space programs, integration with human life activity shall be 
considered at all levels – from individual components to full integration.  
 
5.1 Standard applicability  


All requirements stated in this standard, unless otherwise specified, shall be applicable to 
all phases of the flight program.  
 


5.2 Specific program guidelines  


Each manned space program shall establish its specific guidelines for development of this 
standard. These guidelines shall be verifiable. 


 


5.3 Monitoring of the flight program compliance according to the standard 


Each manned space program shall be subjected to permanent monitoring to verify 
compliance with the standard, including design, development, tests, and operation. 


 


5.4 Verification of program requirements  


Each manned space program shall be verified for requirements in accordance with this 
standard. 


6 General 


6.1 Matter terrestrial cycle  


During terrestrial life activity a human consumes oxygen, water and some other products from the biosphere, 
which regulate life activity. Oxidation reaction products are released to the environment as carbon dioxide and 
liquid and solid waste products. In terrestrial conditions these products are processed by bacteria, plants, 
animals, which restore them to oxygen, water, foodstuff and other parent substances, completing a closed 
cycle of matter.  


Completion of such biological cycle aboard modern space systems is not feasible due to low energy efficiency 
for natural processes, their unreliability in small volumes, inadequate level of system readiness, and 
equipment heavy mass. 


6.2 Human life activity support in space flights 


Human life activity support in space flights is provided through the employment of pressurized modules in 
which an artificial habitation environment is assured throughout flight.  


Under space flight conditions all circulation functions are solved based on special physico-chemical methods 
for substance regeneration, which are performed by life activity support systems and equipment. 
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6.3 Human habitation environment during long-term space missions 


For this standard, the concept of space object habitability is based on human physiological and hygiene requirements. 
The tasks for life activity support systems/equipment are to provide required physico-chemical environmental 
parameters, to guarantee amount and quality of consumed products (oxygen, water, food), and to dispose of waste 
products for the specified time period.  


When applying requirements of biologically adequate habitation environments to human life activity support systems 
and equipment, formation of an appropriate environment is required, which shall be suitable to support current 
organism life activity, in addition to normal evolution of future generations. Biological adequacy of the habitation 
environment can be achieved through biological mechanisms similar to natural ecosystems. Among such systems, 
there should be biological sections providing cycle of matter. At this moment, only time-limited human habitability is 
assured, since biogenic components of the habitation environment are not taken into account (native habitation 
environment components include a great amount of organic substances released by plant and soil organisms, 
Humans inhale air rather than oxygen. In addition, natural water is a complex multicomponent product).  


The task of biologically adequate human habitation environment will be solved at the several stages of a program 
evolution. For this purpose this standard will be updated and ammended. 


7 Basic provisions 


This standard applies to: 


- manned space vehicles, space systems, habitable compartments of orbital transportation vehicles, on-orbit 
complexes, space stations with long-term human presence, up to 3 years; 


- unmanned space vehicles designed for operation jointly with space systems as regards to control of hygiene and 
sanitary conditions, as well as toxicological safety; 


- research and experimental equipment installed in crew compartments, as well as materials, hardware and systems. 
A permit is necessary to employ these items in crew compartments of space systems, considering sanitation, 
microbiological and toxicological parameters. 


7.1 Validity of general techno-medical requirements 


General techno-medical requirements are defined regarding habitation environments for crew compartments within 
independently functioning space systems, in long-duration missions (up to 3 years), considering intermittent human 
presence.  


7.2 Assurance of habitation environment  


The space system habitation environment is provided for a category of people whose health status and physical 
fitness meet relevant medical requirements. Such conditions are previously defined in documents stating medical 
examination procedures and fitness validation for human candidates to complete the program. 


7.3 General techno-medical requirements 


General techno-medical requirements are defined with regards to safety assurance of human stay in the 
space system habitation environment. Many issues are involved such as health conditions, efficiency and 
fitness of professional activity throughout the space flight and after its completion. 


The requirements include norms, procedures, actions, limiting indicators for environmental parameters, as 
well as correction methods for human status. These methods shall compensate for inadequate efficiency 
during evaluation of human needs, which is done in the developing phase of the habitation environment. 







ISO/NWIP nnn-n 


4 © ISO 2010 – All rights reserved 


 


7.4 Requirement Compliance  


The achievement of requirements shall be controlled during hardware tests and operation in order to assure 
that the human habitation environment in a space system is in accordance with design and maintenance 
documentation (flight data file). 


7.5 Supply and maintenance of a habitation environment  


The habitation environment in space systems shall be provided and maintained at the specified level for 
human life activity support systems and equipment, as well as ground and onboard equipment. Techno-
medical procedures for space flight assurance shall be considered depending on configuration and structure 
of a space system. 


7.6 Assurance of conditions for human life activity support  


Complexity and parameter values listed in the standard shall provide conditions for human life activity support 
in all modes and at all stages of space flight, including: 


- human life support conditions; 


- human professional activity conditions aboard manned space systems; 


- assurance of human protection in space systems, considering space environment factors and motion of 
space systems; 


- human medical provisions; 


- human life activity support conditions in emergency situations; 


- human life activity support conditions during extravehicular activity. 
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Annex A 
(normative) 


 
A conсept of three-level structure of the international standard «SS — 


Human – life activity support systems and equipment integration in space 
flight» 


A.1 General 


This first level standard is the main standard among several others regarding human-life activity support 
systems and equipment integration in space flight.  


This standard, along with second and third level standards, form a complex three-level international standard 
entitled «Space systems. Human-life activity support systems and equipment integration in space flight». 


It is applicable to tripulated programs in all manned space objects, including space systems, space stations, 
lunar and planetary bases, as well as extravehicular activity. It covers all phases for developing a manned 
space object, such as design, production, tests, operation, and maintenance. 


A.2 Second level  


The second level covers standards on separate problems within «Space systems. Human–life activity support 
systems and equipment integration in space flight»: 


- Techno-medical requirements for crew habitation environment in space systems. 


- Requirements for life activity support of a human in spacesuit. 


- Requirements for human working activity in space flight. 


- Requirements for human rest in space flight.  


- Requirements for pressurized volume architecture. 


- Requirements for human medical provision. 


- Requirements for physical factors during space flight. 


- Requirements for human life activity support during emergencies. 


- Other requirements. 


A.3 Third level  


The third level covers standards dealing with separate tasks and specific requirements, which are mentioned 
in second level standards.  


EXAMPLE: The standard «Techno-medical requirements for spacecraft crew habitation environment» 
includes the following three standards «Requirements for atmosphere quality assurance  by chemical impurity 
»; «Requirements for water supply», and «Requirements for provision of heat-humidity conditions», among 
others.











ISO/NWIP nnn-n 


© ISO 2010 – All rights reserved 6 
 


 


 


 


 


Figure 1 — Structure concept of a three-level international standard «SS. Human–life activity support systems and equipment integration in space flight » 
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Figure 2 — Structure concept of a three-level international standard «SS. Human–life activity support systems and equipment integration in space flight » 
(continuation) 
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Figure 3 — Structure concept of a three-level international standard «SS. Human–life activity support systems and equipment integration in space flight » 
(continuation) 
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