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DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 730, 742, 748, 762, and
772

[Docket No. 131018874-3874-01]
RIN 0694-AG00

Proposed Revisions to the Support
Document Requirements of the Export
Administration Regulations in
Response to Executive Order 13563
Retrospective Regulatory Review

AGENCY: Bureau of Industry and
Security, Department of Commerce.
ACTION: Proposed rule.

SUMMARY: This rule proposes changes to
support documents required to be
submitted for license applications under
the Export Administration Regulations
(EAR) and changes to the Bureau of
Industry and Security’s (BIS’s) role in
issuing documents for the Import
Certificate and Delivery Verification
system. This proposed rule would
remove the requirement to obtain an
International Import Certificate or
Delivery Verification in connection with
license applications, require a Statement
by Ultimate Consignee and Purchaser
for most license applications previously
requiring an International Import
Certificate, and increase the license
application value requirement for
obtaining a Statement by Ultimate
Consignee and Purchaser. In addition,
BIS would cease issuing U.S. Import
Certificates or Delivery Verifications for
imports into the United States. Finally,
this rule revises the structure and
description of support document
requirements to improve clarity. BIS is
proposing these changes in response to
public comments received in response
to BIS’s notice of inquiry on
retrospective regulatory review being
undertaken under Executive Order
13563.

DATES: Comments must be received by
June 9, 2014.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. The identification
number for this rulemaking is BIS—
2014-0009.

¢ By email directly to
publiccomments@bis.doc.gov. Include
RIN 0694—AGO00 in the subject line.

¢ By mail or delivery to Regulatory
Policy Division, Bureau of Industry and
Security, U.S. Department of Commerce,
Room 2099B, 14th Street and
Pennsylvania Avenue NW., Washington,
DC 20230. Refer to RIN 0694—AGO00.

FOR FURTHER INFORMATION CONTACT:
Patricia Muldonian, Office of National
Security and Technology Transfer
Controls, 202-482-4479,
patricia.muldonian@bis.doc.gov. Steven
Emme, Office of the Assistant Secretary
for Export Administration, 202—-482—
5491, steven.emme@bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

On January 18, 2011, President Barack
Obama issued Executive Order 13563 to
improve regulation and regulatory
review. See 76 FR 3821 (Jan. 21, 2011).
Among other things, the President
stressed the need for the regulatory
system to allow for public participation
and an open exchange of ideas, as well
as to promote predictability and reduce
uncertainty. The President also
emphasized that regulations must be
accessible, consistent, written in plain
language, and easy to understand.
Under Executive Order 13563, each
agency is required to “periodically
review its existing significant
regulations to determine whether any
such regulations should be modified,
streamlined, expanded, or repealed so
as to make the agency’s regulatory
program more effective or less
burdensome in achieving the regulatory
objectives.” Through a notice of inquiry
on this retrospective regulatory review
published on August 5, 2011 (76 FR
47527), the Bureau of Industry and
Security (BIS) sought comments on
aspects of the Export Administration
Regulations (EAR) that are not
immediately affected by the Export
Control Reform initiative and that could
improve clarity in the EAR or streamline
requirements to improve efficiency and
reduce burden.

Among the public comments
received, three commenters proposed
improvements to aspects of the support
document requirements in part 748 of
the EAR. Specifically, two commenters
suggested removing the requirement to
obtain International Import Certificates
(ICs) under § 748.10 of the EAR, and one
commenter recommended that BIS
explicitly allow the use of electronic
signatures. After reviewing these
comments, BIS proposes to amend the
EAR to remove the requirement for ICs
under § 748.10, remove the Delivery
Verification Certificate (DVs) in
§748.13, change certain prior approval
requirements involving support
documents to recordkeeping
requirements, raise the license
application value threshold for
requiring the submission of a Statement
by Ultimate Consignee and Purchaser,
remove language that suggests the

preclusion of electronic signatures
currently in § 748.11, and streamline the
support document requirements to
improve clarity. BIS believes that these
proposals further the aims of Executive
Order 13563 by tailoring the
requirements of the EAR to reduce
unnecessary burdens imposed on
license applicants while continuing to
further the national security and foreign
policy objectives of the United States.

Proposal To Remove Requirement To
Obtain International Import Certificate
or Delivery Verification for Exports,
Reexports, or Transfers (In-Country)
Subject to the EAR; Proposal To
Eliminate Issuance of U.S. Import
Certificate, U.S. Import Certificate With
Triangular Transaction Stamp, or
Delivery Verification Certificate by BIS

Background

The current International Import
Certificate and Delivery Verification (IC/
DV) system is a remnant of the
Coordinating Committee on Multilateral
Export Controls (COCOM). COCOM was
a multilateral organization that
restricted strategic exports to controlled
countries during the Cold War. On
March 31, 1994, COCOM disbanded and
was later replaced by the Wassenaar
Arrangement on Export Controls for
Conventional Arms and Dual-Use Goods
and Technologies. The IC/DV system
addressed diversion of items from
COCOM countries or countries
cooperating with COCOM, and this
system has remained in place under the
Wassenaar Arrangement.

Under the IC/DV system, the importer
in an international transaction is
required to certify that it will import the
goods into the destination country and
will not reexport or otherwise divert the
goods without the authorization of the
government of the importing country.
This certification takes the form of a
document issued by the government of
the importing country. When goods are
exported to the United States, the
United States Government may issue a
U.S. IC (Form BIS-645P/ATF-4522) for
this purpose.

Along with the IC (or other
certification used by foreign
governments), an importer in an
international transaction may be
required to have the government of the
importing country complete a DV in
order to give greater assurance to the
exporter’s country that the importing
country will be aware and thus in a
better position to prevent potential
diversion. When a DV is required, it is
presented together with evidence of
entry of the goods for certification by
the customs authority of the importing
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country. The form is then delivered
from the importer to the exporter and
from the exporter to its export control
licensing authority. When goods are
exported to the United States, the
United States Government may issue a
DV (Form BIS-647P) when requested for
this purpose.

As commenters to the notice of
inquiry pointed out, while the IC/DV
system is intended to prevent diversion
and increase awareness among
participating countries of potential
enforcement concerns, the system’s
utility has diminished over time. While
the IC provides information about the
importation of items, it lacks an
affirmative statement on the actual end
use of the item by the ultimate
consignee or end user. Similarly, a DV
does not provide the same level of
assurance that a pre-license check or
post-shipment verification would
achieve. This lack of utility and
information under the IC/DV system
serves little purpose for licensing and
enforcement operations. Further, many
countries participating in the Wassenaar
Arrangement do not require their
exporters to obtain an IC from the
country of destination for dual-use
items. Consequently, the IC/DV system
imposes additional burdens on the
public and the U.S. Government
without achieving the system’s intended
objectives.

While the U.S. Government has
previously attempted to implement
changes to the IC/DV system through
the Wassenaar Arrangement, the
participating countries have not reached
a consensus on this issue. Since the IC/
DV system is not addressed in the
Wassenaar Arrangement Initial
Elements and there is no applicable U.S.
statutory requirement for the IC/DV
system, BIS is initiating, under national
discretion, changes to the
implementation of the IC/DV system
through this proposed rule.

Proposed Changes Impacting License
Applications Submitted to BIS

In this proposed rule, BIS proposes to
remove the requirement in § 748.10 to
obtain an IC for a license application,
and instead require that the exporter
obtain a Statement by Ultimate
Consignee and Purchaser. Under
§748.10, an IC is required for license
applications of items controlled for
national security reasons valued over
$50,000 that are destined for countries
listed in § 748.9(b)(2), with the
exception of the People’s Republic of
China (PRC). This proposed change
would treat countries in current
§ 748.9(b)(2) like most other countries
under the current requirements. This

proposed change would not, however,
apply to the PRC or Argentina. License
applications for the PRC would
continue to require a PRC End-User
Statement, as is currently the case under
§748.10. License applications for
Argentina would be treated like most
other countries and territories in the
Americas and only require a support
document for applications involving
firearms and related commodities under
current § 740.14 of the EAR.

BIS believes that this proposed
change would significantly reduce
burden and improve timeliness for
shipping under an approved license.
Currently, U.S. exporters must receive a
signed original of the IC prior to
shipping commodities under an
approved license. As one commenter
pointed out, the time necessary to
obtain an original IC can be significant.
Generally, the U.S. exporter would need
to request that the foreign importer
obtain an IC from the foreign
government, the foreign importer would
have to fill out and submit the IC by
mail or hand delivery to the foreign
government, the foreign government
would have to process and certify the
IC, the foreign government would have
to return the IC by mail to the foreign
importer or have the foreign importer
pick up the form, the foreign importer
would have to mail the certified original
to the U.S. exporter, and the IC may
have to be translated into English prior
to submission or record retention.
Consequently, the current requirement
to obtain an IC can put U.S. exporters
at a competitive disadvantage since
many of the other member states of the
Wassenaar Arrangement do not require
their own exporters to obtain an IC from
other Wassenaar Arrangement member
states when importing dual-use items.

To address this time-consuming
burden, BIS believes that requiring a
Statement by Ultimate Consignee and
Purchaser rather than an IC would
benefit U.S. exporters. Unlike ICs,
Statements by Ultimate Consignee and
Purchaser only require the engagement
of parties directly involved in the
transaction. Further, U.S. exporters
currently do not have to wait for an
original Statement by Ultimate
Consignee and Purchaser before
shipping under an approved license so
long as the exporter receives the original
within 60 days from the date the
document is signed by the ultimate
consignee. In addition to greatly
reducing burden and delays, this
proposal would provide greater
transparency and information for BIS in
processing license applications and for
enforcement officials to monitor
potential concerns.

To implement these changes for ICs,
this proposed rule removes all
references to ICs in § 748.9 of the EAR.
Further, this proposed rule removes
references to ICs in § 748.10 while
maintaining the requirements described
for the PRC End-User Statement. In
addition, since BIS is proposing the
removal of the requirement to obtain an
IC, this proposed rule also eliminates
the need for BIS to request that a DV be
obtained from a foreign government for
a transaction. As a result, this proposed
rule eliminates all current text in
§748.13 of the EAR and Supplement
No. 4 to part 748, which lists contact
information for the IC/DV authorities of
foreign governments.

Proposed Elimination of Issuance of
U.S. Import Certificate, U.S. Import
Certificate With Triangular Transaction
Stamp, and Delivery Verification
Certificate by BIS

As described in Supplement No. 5 to
part 748, BIS currently issues U.S. ICs
or DVs for items subject to the EAR that
are controlled for national security
reasons or for items subject to the
jurisdiction of the Nuclear Regulatory
Commission. BIS may also issue a U.S.
IC with a triangular transaction stamp
when the U.S. importer in a transaction
is uncertain whether the items in
question will be imported into the
United States or knows that the items
will not be imported into the United
States. As previously mentioned, the
issuance of a U.S. IC or DV provides
little utility to the U.S. Government or
to the foreign country granting an export
license as no representation is made by
the ultimate consignee or end user on
the documents. Eliminating the review,
processing, and issuance of U.S. ICs and
DVs will allow BIS to focus its resources
on more effective methods to adjudicate
license applications and focus its efforts
on the risk of diversion. Consequently,
under this proposed rule, BIS would
cease accepting Form BIS-645P and
BIS—647P and thus cease issuing a U.S.
IC or DV when requested by a foreign
government. Accordingly, this rule
proposes to remove and reserve
Supplement No. 5 to part 748 and to
remove entries for information
collections related to ICs and DVs in
Supplement No. 1 to part 730.

This proposal would not impact the
participation by other agencies of the
U.S. Government in the IC/DV system.
Currently, the Department of Justice’s
Bureau of Alcohol, Tobacco, Firearms
and Explosives issues U.S. IGs for the
permanent import of defense articles
described on either the U.S. Munitions
List (USML) in 22 CFR part 121 or the
U.S. Munitions Import List in 27 CFR
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part 447. Also, should U.S. Government
documentation acknowledging a
temporary import of defense articles
described on the USML in 22 CFR part
121 be required, U.S. importers may
obtain a DSP-61 Application/License
for Temporary Import of Unclassified
Defense Articles from the Department of
State’s Directorate of Defense Trade
Controls.

Proposal To Increase Value Threshold
for Requiring a Statement by Ultimate
Consignee and Purchaser

Prior to June 19, 2007, the EAR
applied a consistent value threshold of
$5,000 for obtaining a support
document for a license application, with
the exception of license applications for
computers destined for the PRC. On
June 19, 2007, BIS published a final rule
that increased the value threshold for
license applications requiring an IC and
for most license applications requiring a
PRC End-User Statement. The final rule
increased the value threshold from
$5,000 to $50,000, with the exception of
license applications for computers and
certain cameras destined for the PRC.
The value threshold for a Statement by
Ultimate Consignee and Purchaser,
however, remained at $5,000. This
change resulted in requiring support
documents for more license applications
involving close allies and regime
partners for items controlled for reasons
other than national security than for
license applications involving the same
items destined for the PRC. As such, BIS
believes that the varying value levels
add to the complexity of support
document requirements without
providing a necessary national security
or foreign policy rationale.

To address the inconsistency in value
threshold, this proposed rule raises the
value of license applications requiring a
Statement by Ultimate Consignee and
Purchaser from $5,000 to $50,000. This
change would further reduce the burden
for U.S. exporters by eliminating a
requirement for transactions with
controlled items valued between $5,000
and $50,000. As is currently required,
license applicants may not split an
order into multiple license applications
in order to avoid the value threshold
requiring a Statement by Ultimate
Consignee and Purchaser.

Additional proposed changes to part
748 impacting the Statement by
Ultimate Consignee and Purchaser are
addressed herein.

Proposed Revisions to Part 748 To
Improve Clarity of Support Document
Requirements

The current framework for describing
support document requirements in the

EAR is found in §§ 748.9 through
748.14. The proposal to remove the
requirement to obtain ICs and DVs
affords BIS the opportunity to
streamline the framework of the support
document requirements and improve
clarity. This proposed rule revises
§748.6(a) to provide greater clarity on
general instructions for license
applications and then revises the
framework in current §§ 748.9 through
748.14 as follows:

Proposed § 748.9

Section 748.9 is currently drafted as a
decision tree to inform readers when a
support document is required for a
license application. This framework has
led to difficulty in clearly and
efficiently determining whether a
support document is required for a
specific license application. Under this
rule, proposed paragraph (a) provides a
general overview of and need for
support document requirements.
Proposed paragraph (b) outlines when a
support document is required for a
license application and provides
citations to the relevant provision that
further describes the specific support
document in question. Proposed
paragraph (c) details when reexport
license applications and transfer (in-
country) license applications would
require a support document. Proposed
paragraph (d) lists exceptions to the
requirements to obtain support
documents outlined in paragraph (b).
Proposed paragraph (e) describes
general requirements for the content of
all support documents. Proposed
paragraph (f) incorporates
recordkeeping information currently in
§748.12(e) and addresses returning
unused or partially used support
documents to foreign importers.
Proposed paragraph (g) parallels the
language in current § 748.9(h) on the
impact of a support document on BIS’s
review of a license application.
Proposed paragraph (h) contains the
information on grace periods for
compliance following regulatory
changes, which is currently in
§748.12(a).

Proposed §§ 748.10 Through 748.12

With the removal of ICs and DVs
under this proposed rule, the remaining
support documents would be described
in separate, consecutive sections—

§ 748.10 for the PRC End-User
Statement, § 748.11 for the Statement by
Ultimate Consignee and Purchaser, and
§748.12 for import certificates for
firearms and related items. This rule
also proposes to rename import
certificates described in current § 748.14
as FC Import Certificates. This change is

being made to reduce potential
ambiguity between the Import
Certificate for firearms and related items
in current § 748.14 and the IC in current
§748.10.

For each description of the support
documents proposed to remain under
this rule, BIS is revising and
reorganizing the descriptions into
parallel, uniform topics in proposed
§§ 748.12 through 748.14. Thus, all
three sections will provide the
requirements for the applicable support
document under the following topics—
(a) requirement to obtain document, (b)
obtaining the document, (c) content of
the document, (d) procedures for using
document with license application, and
(e) recordkeeping. BIS believes this new
organization should allow readers to
more readily identify the applicable
requirements for each support
document.

Proposed § 748.10

Currently, § 748.10 combines
requirements for ICs and PRC End-User
Statements. This proposed rule revises
§748.10 to remove all references to ICs
and make this section applicable to PRC
End-User Statements only. Under this
proposed rule, paragraph (a) separates
the three combinations of commodity
and value thresholds requiring a PRC
End-User Statement rather than listing
all three in one paragraph. In addition,
this proposed rule attempts to tighten
the language of the requirements to
make clear the applicability of the value
thresholds. For example, if a license
application is submitted to export
cameras controlled under ECCN 6A003
to the PRC, the value of the 6A003
cameras must be over $5,000 to generate
a requirement for a PRC End-User
Statement. If the same order includes
other items that do not require a license,
the value of the other items should not
be factored in to the $5,000 value
threshold for 6A003 cameras. However,
if the license application includes
6A003 cameras valued at, for example,
$4,000 and includes other commodities
requiring a license to the PRC valued at
$47,000, a PRC End-User Statement
would still be required because the
cumulative total of commodities
requiring a license to the PRC exceeds
$50,000.

Proposed paragraph (b) provides
information in current § 748.10(c)(1)
and Supplement No. 4 to part 748.
Proposed paragraph (c) provides
information in current § 748.10(c)(2),
(c)(3), and (h). Proposed paragraph (d)
largely reflects information in current
§748.9(c), (e), (f), and (h). Proposed
paragraph (e) details the recordkeeping
requirements and amends the current
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procedure in § 748.9(j), which describes
the process by which exporters must
submit the PRC End-User Statement and
other information to BIS for
determination on whether a PRC End-
User Statement may be returned to the
foreign importer. This proposed rule
removes the submission requirement
and instead adds a recordkeeping
obligation, thereby simplifying the
process and reducing the burden for
both exporters and the U.S.
Government.

Specific Changes in Proposed § 748.11

Under this proposed rule, information
regarding the Statement by Ultimate
Consignee and Purchaser would remain
under § 748.11, but this section would
be amended to reflect the changes in
requirements to obtain a Statement by
Ultimate Consignee and Purchaser due
to the removal of ICs. Within this
section, proposed paragraph (a)
describes the revised requirement to
obtain a Statement by Ultimate
Consignee and Purchaser to reflect that
license applications currently requiring
an IC under § 748.10 would now require
a Statement by Ultimate Consignee and
Purchaser, unless the items are destined
for Argentina. To conform to this
change, the requirement in proposed
paragraph (a) applies to destinations not
located in the “Americas.” The
proposed definition of “Americas” in
part 772, which is derived from the list
of countries found in current
§748.9(a)(1), provides the list of
countries and territories that are
considered to be in the Americas for
purposes of the EAR. The definition
makes clear, however, that while Cuba
would geographically be considered
part of the Americas, it does not fall
under the definition in part 772 and
would thus be subject to the
requirement for obtaining a Statement
by Ultimate Consignee and Purchaser.
Proposed paragraph (a) also describes
the limited use of a Statement by
Ultimate Consignee and Purchaser for
license applications involving the PRC.
Currently, § 748.9(b)(2)(i) addresses the
use of a Statement by Ultimate
Consignee and Purchaser for limited
applications involving the PRC. The
proposed paragraph (a) also includes a
new Note 2 to paragraph (a) that would
allow BIS to require applicants to obtain
a Statement by Ultimate Consignee and
Purchaser for a license application even
if one would not otherwise be required.
This note would conform to current
§ 748.10(b)(3)(iii) for ICs and PRC End-
User Statements.

Proposed paragraph (b) incorporates
text from current § 748.11(c). Proposed
paragraph (c) incorporates the current

text of § 748.11(d) and (e). Proposed
paragraph (d) consolidates text in
current §§ 748.9(c)(2), 748.9(e), and
748.11(b). In addition, proposed
paragraph (d) changes the current
requirement on when to submit a copy
of the Statement by Ultimate Consignee
and Purchaser with the license
application into a recordkeeping
requirement. Also, this proposed rule
removes references to wording such as
“original statement” and “manually
signed original” in proposed paragraph
(d) to allow for the use of electronic
signatures. Proposed paragraph (e)
retains the current requirements on
recordkeeping in § 748.11(b).

Proposed § 748.12

This proposed rule reorganizes the
information in current § 748.12 and
generally places such information in
proposed §§ 748.9 or 748.13. In its
place, this proposed rule moves the
information on Import Certificates or
equivalent documents for license
applications of firearms and related
commodities (to be collectively renamed
FC Import Certificates) from § 748.14 to
§748.12 to position it next to the
requirements for the other support
documents in §§748.10 and 748.11.
With the exception of proposed
§748.12(e), this proposed rule makes no
substantive changes to the information
in current § 748.14. Proposed § 748.12(e)
combines the requirements applicable to
returning the Import Certificate or
equivalent statement to the foreign
importer under current §§ 748.9(j) and
748.14(j) and replaces the submission
requirement with a recordkeeping
requirement. This is similar to the text
proposed in § 748.10(e) for PRC End-
User Statements.

Proposed § 748.13

With the proposed removal of the
requirement to obtain an IC in § 748.10,
this proposed rule also removes the text
describing DVs in current § 748.13. This
rule proposes to move information on
granting exceptions to the support
document requirements from current
§748.12(c) and (d) to proposed § 748.13.

Additional Revisions to Part 748

Since this rule proposes to move the
section on FC Import Certificates from
§748.14 to § 748.12, this rule proposes
to remove and reserve § 748.14. In
addition, this rule proposes to remove
the table of foreign IC/DV authorities in
current Supplement No. 4 to part 748
and replace it with a table providing
guidance on support document
requirements. This table would serve as
guidance only; it is not meant to
contravene or supersede the support

document requirements described in
§§ 748.9 through 748.13. Also, current
Supplement No. 5 to part 748 would be
removed and reserved since BIS is
proposing to no longer issue U.S. ICs or
DVs.

Additional Conforming Changes to the
EAR

This proposed rule also revises
§ 742.17 to change a citation reference
back to part 748 and update the name
of the FC Import Certificate, revises
references to the support documents in
the recordkeeping requirements of
§762.2, and inserts a definition of
“Americas” in § 772.1 for purposes of
support document requirements in part
748. This definition updates the list of
destinations currently in § 748.9(a)(1).

Export Administration Act

Since August 21, 2001, the Export
Administration Act of 1979, as
amended, has been in lapse. However,
the President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as amended by
Executive Order 13637 of March 8,
2013, 78 FR 16129 (March 13, 2013),
and as extended by the Notice of August
8, 2013, 78 FR 49107 (August 12, 2013)
has continued the EAR in effect under
the International Emergency Economic
Powers Act. BIS continues to carry out
the provisions of the Export
Administration Act, as appropriate and
to the extent permitted by law, pursuant
to Executive Order 13222 as amended
by Executive Order 13637.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distribute impacts, and equity).
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This proposed rule is part of
BIS’s retrospective regulatory review
being undertaken under Executive
Order 13563. This rule has been
determined to be not significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
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information displays a currently valid
OMB control number. This proposed
rule would affect four collection
numbers: Approval of Triangular
Transactions Involving Commodities
Covered by a U.S. Import Certificate
(collection number 0694—-0009),
Delivery Verification Certificate (0694—
0016), International Import Certificate
(0694-0017), Statement by Ultimate
Consignee and Purchaser (0694-0021),
and Import Certificates And End-User
Certificates (0694—0093).

Under this proposed rule, BIS would
cease issuing Import Certificates and
Delivery Verifications, which are
addressed in collection numbers 0694—
0016 and 0694-0017, respectively. This
would lead to an annual reduction in
burden of 56 hours for 0694—0016 and
52 hours for 0694-0017. With the
removal of Import Certificates under
0694-0017, this rule would also remove
Import Certificates requiring a
Triangular Transaction Stamp, as
addressed under collection 0694—-0009.
BIS has not received a request for
approval of a triangular transaction in
the past ten years, so the removal of this
information collection would result in a
reduction of one hour.

Additionally, this proposed rule
would amend the requirements for
support documents required in
conjunction with a license application.
Collection number 0694—0093 addresses
Import Certificates and End-User
Certificates, changes to Import
Certificates and End-User Certificates,
exception requests to Import Certificates
and End-User Certificates, Delivery
Verifications, exception requests to
Delivery Verifications, and related
recordkeeping. This proposed rule
would eliminate the requirement for
obtaining a Delivery Verification in
conjunction with a license application
submitted to BIS. This would result in
an annual reduction in burden of 361
hours for Delivery Verifications and 0.5
hours for Delivery Verification
exception requests. Also, this rule
would eliminate the requirement to
obtain an Import Certificate in
conjunction with a license application.
This change would result in the
reduction of the following annual
burden hour estimates: 354.5 hours for
preparing the Import Certificate, 23.6
hours for recordkeeping related to the
Import Certificate, 99 hours for changes
to Import Certificates, and 7 hours for
Import Certificate exception requests.

The proposed changes to support
documents required in conjunction with
a license application would also impact
collection number 0694—0021, which
addresses the Statement by Ultimate
Consignee and Purchaser. This

proposed rule would increase the
license application value threshold for
requiring a Statement by Ultimate
Consignee and Purchaser from $5,000 to
$50,000. In addition, with the exception
of licenses for Argentina, this proposed
rule would require obtaining a
Statement by Ultimate Consignee and
Purchaser for those license applications
previously requiring an Import
Certificate. These proposed changes
result in a net increase of 135.7 burden
hours measured under collection
number 0694—0021.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Regulatory Flexibility Act
(RFA), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 U.S.C.
601 et seq., generally requires an agency
to prepare an initial regulatory
flexibility analysis (IRFA) for any rule
subject to the notice and comment
rulemaking requirements under the
Administrative Procedure Act (5 U.S.C.
553) or any other statute. However,
under section 605(b) of the RFA, if the
head of an agency certifies that a rule
will not have a significant impact on a
substantial number of small entities, the
RFA does not require the agency to
prepare a regulatory flexibility analysis.
BIS does not collect data on the size of
entities that apply for and are issued
export licenses. Although BIS is unable
to estimate the exact number of small
entities that would be affected by this
rule, it acknowledges that this rule
would affect some unknown number by
reducing the burden of having to obtain
certain support documents for certain
license applications. Therefore, the
impact on any affected small entities
will be wholly positive. Pursuant to
section 605(b), the Chief Counsel for
Regulation, Department of Commerce,
submitted a memorandum to the Chief
Counsel for Advocacy, Small Business
Administration, certifying that this
proposed rule, if promulgated, will not
have a significant impact on a
substantial number of small entities.

List of Subjects
15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Part 742

Exports, Terrorism.

15 CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 762

Administrative practice and
procedure, Business and industry,
Confidential business information,
Exports, Reporting and recordkeeping
requirements.

15 CFR Part 772
Exports.

For the reasons stated in the
preamble, the Bureau of Industry and
Security proposes to amend the Export
Administration Regulations, 15 CFR
parts 730, 742, 748, 762, and 772, as
follows:

PART 730—[AMENDED]

m 1. The authority citation for part 730
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 2151 note;
22 U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30
U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 15 U.S.C. 1824a;
50 U.S.C. app. 5; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 11912, 41 FR 15825, 3 CFR,
1976 Comp., p. 114; E.O. 12002, 42 FR 35623,
3 CFR, 1977 Cornp., p. 133; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12214, 45 FR 29783, 3 CFR, 1980 Comp., p.
256; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12854, 58 FR 36587, 3
CFR, 1993 Comp., p. 179; E.O. 12918, 59 FR
28205, 3 CFR, 1994 Comp., Pp. 899; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 12947, 60 FR 5079, 3 CFR, 1995
Comp., p. 356; E.O. 12981, 60 FR 62981, 3
CFR, 1995 Comp., p. 419; E.O. 13020, 61 FR
54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p-
228; E.O. 13099, 63 FR 45167, 3 CFR, 1998
Comp., p. 208; E.O. 13222, 66 FR 44025, 3
CFR, 2001 Comp., p. 783; E.O. 13224, 66 FR
49079, 3 CFR, 2001 Comp., p. 786; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p
168; E.O. 13637 of March 8, 2013, 78 FR
16129 (March 13, 2013); Notice of January 17,
2013, 78 FR 4303 (January 22, 2013); Notice
of May 7, 2013, 78 FR 27301 (May 9, 2013);
Notice of August 8, 2013, 78 FR 49107
(August 12, 2013); Notice of September 18,
2013, 78 FR 58151 (September 20, 2013);
Notice of November 7, 2013, 78 FR 67289
(November 12, 2013).

m 2. Supplement No. 1 to part 730 is
amended by removing the rows for
collection numbers 0694—0009, 0694—
0016, and 0694—-0017.

PART 742—[AMENDED]

m 3. The authority citation for part 742
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
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42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec. 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 8, 2013, 78 FR
49107 (August 12, 2013); Notice of November
7, 2013, 78 FR 67289 (November 12, 2013).
W 4. Section 742.17 is amended by:
m a. Revising the last sentence of
paragraph (a);
m b. Revising “Import Certificate” to
read “FC Import Certificate” in
paragraph (b); and
m c. Revising paragraph (g).

The revisions read as follows:

§742.17 Exports of firearms to OAS
member countries.

(a) * * * Licenses will generally be
issued on a Firearms Convention (FC)
Import Certificate or equivalent official
document, satisfactory to BIS, issued by
the government of the importing OAS

member country.
* * * * *

(g) Validity period for licenses.
Although licenses generally will be
valid for a period of four years, your
ability to ship items that require an FC
Import Certificate or equivalent official
document under this section may be
affected by the validity of the FC Import
Certificate or equivalent official
document (see § 748.12(d)(4) of the
EAR).

PART 748—[AMENDED]

m 5. The authority citation for part 748
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 8, 2013, 78 FR 49107 (August 12,
2013).

W 6. Revise § 748.6(a) to read as follows:

§748.6 General instructions for license
applications.

(a) Instructions. (1) General
instructions for filling out license
applications are in Supplement No. 1 to
this part.

(2) License applications may require
additional information due to the type
of items requested in the application or
the characteristics of the transaction.
Special instructions for applications
requiring such additional information
are listed in § 748.8 and described fully
in Supplement No. 2 to this part.

(3) License applications may also
require additional information for
evaluation of the parties in the

transaction. Special instructions for
applications requiring such additional
information are listed in §§ 748.9
through 748.13. Additional guidance for
determining requirements is located in
Supplement No. 4 to this part.

* * * * *

m 7. Revise § 748.9 to read as follows:

§748.9 Support documents for evaluation
of foreign parties in license applications.

(a) Scope. License applicants may be
required to obtain support documents
concerning the foreign parties and the
disposition of the items intended for
export or reexport. Some support
documents are issued by foreign
governments, while other support
documents are signed and issued by the
purchaser and/or ultimate consignee.
For support documents issued by
foreign governments, any foreign legal
restrictions or obligations exercised by
the government issuing the support
document is in addition to the
conditions and restrictions placed on
the transaction by BIS. However, the
laws and regulations of the United
States are in no way modified, changed,
or superseded by the issuance of a
support document by a foreign
government.

(b) Requirements to obtain support
documents for export license
applications. Unless an exception in
paragraph (d) of this section applies, a
support document is required for the
following export license applications:

(1) License applications for exports to
the People’s Republic of China (PRC).
License applications for commodities
ultimately destined for the PRC require
a PRC End-User Statement for certain
transactions. Under narrow
circumstances, a Statement by Ultimate
Consignee and Purchaser may be
substituted for a PRC End-User
Statement. See §§ 748.10 and
748.11(a)(2) for specific requirements.

(2) License applications for exports of
firearms and related commodities to
member countries of the Organization of
American States (OAS). License
applications for firearms or related
commodities classified under ECCN
0A984, 0A986, or 0A987 require a
Firearms Convention (FC) Import
Certificate when such commodities are
destined for a member country of the
OAS. See §748.12 for specific
requirements.

(3) License applications for exports to
all other destinations that are not
countries or territories located in the
“Americas.” License applications for
commodities requiring a license for any
reason on the Commerce Control List
may require a Statement by Ultimate
Consignee and Purchaser if the items are

ultimately destined for a country (other
than the PRC) or a territory that is not
located in the “Americas.” See §748.11
for specific requirements and § 772.1 for
the definition of “Americas.”

Note to Paragraph (b): For End-Use
Certificate requirements under the Chemical
Weapons Convention, see § 745.2 of the EAR.

(c) Requirement to obtain support
documents for reexport or transfer (in-
country) license applications. If a
support document would be required
for an export from the United States
under paragraph (b) of this section, then
the same support document would also
be required for license applications to
reexport or transfer (in-country) if the
final destination is a country in Country
Group D:1 or E:1.

(d) Exceptions to requirements to
obtain support documents. (1) Even if a
support document requirement exists in
paragraphs (b) or (c) of this section, no
support document is required for any of
the following situations:

(i) The ultimate consignee or
purchaser is a foreign government(s) or
foreign government agency(ies), other
than the government of the People’s
Republic of China. To determine
whether the parties in a transaction
meet the definition of “foreign
government agency,” refer to the
definition contained in part 772 of the
EAR. If either the ultimate consignee or
purchaser is not a foreign government or
foreign government agency, however, a
support document may still be required
from the nongovernmental party;

(ii) The license application is filed by,
or on behalf of, a relief agency registered
with the Advisory Committee on
Voluntary Foreign Aid, U.S. Agency for
International Development, for export to
a member agency in the foreign country;

(iii) The license application is
submitted for commodities for
temporary exhibit, demonstration, or
testing purposes;

(iv) The license application is
submitted for commodities controlled
for short supply reasons (see part 754 of
the EAR);

(v) The license application is
submitted under the Special
Comprehensive License procedure
described in part 752 of the EAR;

(vi) The license application is
submitted for software or technology; or

(vii) The license application is
submitted for encryption commodities
controlled under ECCN 5A002 or 5B002.

(2) BIS will consider granting an
exception to the requirement for
obtaining a support document where the
requirements cannot be met due to
circumstances beyond the applicant’s
control. An exception will not be
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granted contrary to the objectives of the
U.S. export control laws and
regulations. Refer to § 748.13 of this part
for specific instructions on procedures
for requesting an exception.

(e) Content of support documents. In
addition to specific requirements
described for each support document in
§§748.10, 748.11, and 748.12, the use
and submission of support documents
must comply with the following
requirements.

(1) English translation. All
abbreviations, coded terms, or other
expressions on support documents
having special significance in the trade
or to the parties to the transaction must
be explained on an attachment to the
document. Documents in a language
other than English must be
accompanied by an attachment giving
an accurate English translation, either
made by a translating service or certified
by the applicant to be correct.
Explanations or translations should be
provided on a separate piece of paper,
and not entered on the support
documents themselves.

(2) Responsibility for full disclosure.
(i) Information contained in a support
document cannot be construed as
extending or expanding or otherwise
modifying the specific information
supplied in a license application or
license issued by BIS. The license
application covering the transaction
discloses all facts pertaining to the
transaction. The authorizations
contained in the resulting license are
not extended by information contained
in the support document regarding
reexport from the country of
destination, transfer (in-country), or any
other facts relative to the transaction
that are not reported on the license
application.

(ii) Misrepresentations, either through
failure to disclose facts, concealing a
material fact, or furnishing false
information, may subject responsible
parties to administrative or criminal
action by BIS.

(iii) In obtaining the required support
document, the applicant is not relieved
of the responsibility for full disclosure
of any other information concerning the
ultimate destination and end use, end
user of which the applicant knows, even
if inconsistent with the representations
made in the applicable support
document. The applicant is responsible
for promptly notifying BIS of any
change in the facts contained in the
support document that comes to the
applicant’s attention.

(f) Recordkeeping provisions. (1)
License applicants must retain on file
the original copy of any support
document issued in support of a license

application submitted to BIS. All
recordkeeping provisions in part 762
apply to this requirement, except that
reproductions may not be substituted
for the officially authenticated, original
support document. To ensure
compliance with this recordkeeping
requirement, BIS may require
applicants, on a random basis, to submit
specific original certificates and
statements that have been retained on
file. Applicants will be notified in
writing of any such request.

(2) See §§748.10(e)(2) and
748.12(e)(2) for recordkeeping
requirements for returning support
documents issued by foreign
governments.

(g) Effect on license application
review. BIS reserves the right in all
respects to determine to what extent any
license will be issued covering items for
which a support document has been
issued. If a support document was
issued by a foreign government, BIS will
not seek or undertake to give
consideration to recommendations from
the foreign government as to the action
to be taken on a license application. A
support document will be only one of
the factors upon which BIS will base its
licensing action, since end uses and
other considerations are important
factors in the decision making process.

(h) Grace period for complying with
requirements following regulatory
change. (1) Whenever the requirement
for an End-User Statement, Statement by
Ultimate Consignee or Purchaser, or
Import Certificate is imposed or
extended by a change in the regulations,
the license application need not
conform to the new support
documentation requirements for a
period of 45 days after the effective date
of the regulatory change published in
the Federal Register.

(2) License applications filed during
the 45 day grace period must be
accompanied by any evidence available
to the applicant that will support
representations concerning the ultimate
consignee, ultimate destination, and end
use, such as copies of the order, letters
of credit, correspondence between the
applicant and ultimate consignee, or
other documents received from the
ultimate consignee. Applicants must
also identify the regulatory change
(including its effective date) that
justifies exercise of the 45 day grace
period.

m 8. Revise § 748.10 to read as follows:

§748.10 People’s Republic of China (PRC)
End-User Statement.

(a) Requirement to obtain document.
Unless the provisions of §§ 748.9(d) or
748.11(a)(2) apply, a PRC End-User

Statement is required for any of the
following license applications for
commodities destined for China:

(1) The license application includes
cameras classified under ECCN 6A003
and the value of such cameras exceeds
$5,000;

(2) The license application includes
computers requiring a license for any
reason on the Commerce Control List,
regardless of the value of the computers;
or

(3) The license application includes
any commodity(ies) requiring a license
for any reason on the Commerce Control
List, and the value of the
commodity(ies) requiring a license
exceeds $50,000.

Note 1 to Paragraph (a): If an order meets
the commodity(ies) and value requirements
listed above, then a PRC End-User Statement
is required. An order may not be split into
multiple license applications solely to avoid
a requirement to obtain a PRC End-User
Statement.

Note 2 to Paragraph (a): If an order
includes both items that do require a license
to the PRC and items that do not require a
license to the PRC, the value of the latter
items should not be factored in to the value
thresholds described above. Also, if a license
application includes 6 A003 cameras and
other items requiring a license to the PRC,
then the value of the 6 A003 cameras should
be factored into the value threshold
described in paragraph (a)(3).

Note 3 to Paragraph (a): On a case-by-case
basis, BIS may require license applicants to
obtain a PRC End-User Statement for a
license application that would not otherwise
require a PRC End-User Statement under the
requirements of paragraph (a) of this section.

(b) Obtaining the document. (1) If a
PRC End-User Statement is required for
any reason under paragraph (a) of this
section, then applicants must request
that the importer obtain a PRC End-User
Statement for all items on a license
application that require a license to the
PRC for any reason listed on the CCL.
Applicants must obtain the original PRC
End-User Statement from the importer.

(2) PRC End-User Statements are
issued and administered by the Ministry
of Commerce; Department of Mechanic,
Electronic and High Technology
Industries; Export Control Division I;
Chang An Jie No. 2; Beijing 100731
China; Phone: (86)(10) 6519 7366 or
6519 7390; Fax: (86)(10) 6519 7543;
http://cys.mofcom.gov.cn/ag/ag.html.

(c) Content of the document. (1) The
license applicant’s name must appear
on the PRC End-User Statement
submitted to BIS as the applicant,
supplier, or order party.

(2) License applicants must ensure
that the following information is
included on the PRC End-User
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Statement signed by an official of the
Department of Mechanic, Electronic and
High Technology Industries, Export
Control Division I, of the PRC Ministry
of Commerce (MOFCOM), with
MOFCOM'’s seal affixed to it:

(i) Title of contract and contract
number (optional);

(ii) Names of importer and exporter;

(iii) End user and end use;

(iv) Description of the commodity,
quantity and dollar value; and

(v) Signature of the importer and date.

(3) After a support document is issued
by MOFCOM, no corrections, additions,
or alterations may be made on the
document by any person. If a license
applicant desires to explain any
information contained on the statement,
the applicant may include a signed
letter of explanation as part of the
application.

Note to paragraph (c): The license
applicant should furnish the consignee with
the commodity description contained in the
CCL to be used in applying for the PRC End-
User Statement. It is also advisable to furnish
a manufacturer’s catalog, brochure, or
technical specifications if the commodity is
new.

(d) Procedures for using document
with license application—(1) Timing for
obtaining PRC End-User Statement and
submitting license application. License
applicants must obtain a PRC End-User
Statement prior to submitting the
license application. Applicants,
however, may submit the license
application upon receipt of a facsimile
or other legible copy of the PRC End-
User Statement, provided that no
shipment is made against any issued
license prior to receipt of the original
PRC End-User Statement.

(2) Information necessary for license
application. License applicants should
not submit the original or copy of the
PRC End-User statement with the
license application. Rather, applicants
must indicate “Import/End-User
Certificate” in Block 7 of the application
with an “X” in the appropriate box. In
addition, applicants must identify China
as the originating country and input the
number of the PRC End-User Statement
in Block 13 of the application. If a
license application is submitted without
either the correct Block or Box marked
on the application and no exception
request is made pursuant to § 748.13,
the license application will be
immediately returned without action.

(3) Using a PRC End-User Statement
for multiple applications. A PRC End-
User Statement may cover more than
one purchase order and more than one
item. Where the Statement includes
items for which more than one license
application will be submitted, you must

include in Block 24 on your application,
or in an attachment to each license
application submitted against the
Statement, the following certification:

I (We) certify that the quantities of items
shown on this license application, based on
the PRC End-User Statement identified in
Block 13 of this license application, when
added to the quantities shown on all other
license applications submitted to BIS based
on the same PRC End-User Statement, do not
total more than the total quantities shown on
the above cited PRC End-User Statement.

(4) Alterations. After a PRC End-User
Statement is issued by the Government
of the People’s Republic of China, no
corrections, additions, or alterations
may be made on the certificate by any
person. If an applicant desires to
explain any information contained on
the certificate, the applicant may submit
a signed statement describing such
information as part of the license
application.

(5) Validity period. (i) When a PRC
End-User Statement is required to
support one or more license
applications, an applicant must submit
the first license application within the
validity period shown on the PRC End-
User Statement or 6 months from the
date the PRC End-User Statement was
signed, whichever is shorter.

(ii) All subsequent license
applications supported by the same PRC
End-User Statement must be submitted
to BIS within one year from the date the
first license application supported by
the same PRC End-User Statement was
submitted to BIS.

(e) Recordkeeping—(1) General
requirement. Original PRC End-User
Statements used to support license
applications must be retained on file by
the applicant. All recordkeeping
provisions in part 762 apply to this
requirement, except that reproductions
may not be substituted for the officially
authenticated, original PRC End-User
Statement.

(2) Returning PRC End-User
Statement to foreign importer. A foreign
importer may request that an unused or
partially used PRC End-User Statement
be returned. In such circumstances, the
PRC End-User Statement may be
returned to the foreign importer
provided that the applicant makes a
copy of the PRC End-User Statement
and attaches to it a printout or copy of
each license covered by the PRC End-
User Statement as well as a letter of
explanation citing the foreign importer’s
request for return of the PRC End-User
Statement, the license number(s) that
have been issued against the PRC End-
User Statement (including both
outstanding and expired licenses), and a
statement that the PRC End-User

Statement cannot be used in connection
with another license application. The
copies of the PRC End-User Statement,
license(s), and attached letter of
explanation must be retained on file
along with the correspondence with the
foreign importer in accordance with the
recordkeeping provisions in part 762 of
the EAR.

m 9. Revise § 748.11 to read as follows:

§748.11 Statement by Ultimate Consignee
and Purchaser.

(a) Requirement to obtain document—
(1) General requirement for all countries
excluding the PRC. Unless an exception
in § 748.9(d) or paragraph (a)(3) of this
section applies, a Statement by Ultimate
Consignee and Purchaser is required if:

(i) The license application includes
item(s) requiring a license for any
reason on the Commerce Control List
and such item(s) are valued at over
$50,000; and

(ii) The items are destined for a
country or territory other than the PRC
or the “Americas” (see § 772.1 for the
definition of ‘“Americas’).

(2) Permissive substitute of Statement
by Ultimate Consignee and Purchaser in
place of PRC End-User Statement. The
requirement to obtain a support
document for license applications
involving the PRC is generally
determined by § 748.10(a) of the EAR.
However, a Statement by Ultimate
Consignee and Purchaser may be
substituted in place of a PRC End-User
Statement when the commodities to be
exported (i.e., replacement parts and
sub-assemblies) are valued at $75,000 or
less and are for servicing previously
exported commodities.

(3) Exception to general requirement.
The general requirement described in
paragraph (a)(1) of this section does not
apply if the applicant is the same person
as the ultimate consignee, provided the
required statements are contained in
Block 24 on the license application.
This exemption does not apply,
however, where the applicant and
consignee are separate entities, such as
parent and subsidiary, or affiliated or
associated firms.

Note 1 to paragraph (a): If an order meets
the destination and value requirements listed
above, then a Statement by Ultimate
Consignee and Purchaser is required. An
order may not be split into multiple license
applications solely to avoid a requirement to
obtain a Statement by Ultimate Consignee
and Purchaser.

Note 2 to paragraph (a): On a case-by-case
basis, BIS may require license applicants to
obtain a Statement by Ultimate Consignee
and Purchaser for a license application that
would not otherwise require a Statement by
Ultimate Consignee and Purchaser under the
requirements of paragraph (a) of this section.
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(b) Obtaining the document. (1) The
ultimate consignee and purchaser must
complete either a statement on company
letterhead, as described in paragraph
(c)(1) of this section, or Form BIS-711,
Statement by Ultimate Consignee and
Purchaser, as described in paragraph
(c)(2) of this section. Unless otherwise
specified, any reference in this section
to “Statement by Ultimate Consignee
and Purchaser” applies to both the
statement on company letterhead and to
Form BIS-711.

(2) If the consignee and purchaser
elect to complete the statement on
letterhead and both the ultimate
consignee and purchaser are the same
entity, only one statement is necessary.

(3) If the ultimate consignee and
purchaser are separate entities, separate
statements must be prepared and
signed.

(4) If the ultimate consignee and
purchaser elect to complete Form BIS—
711, only one Form BIS-711 (containing
the signatures of the ultimate consignee
and purchaser) need be completed.

(5) Whether the ultimate consignee
and purchaser sign a written statement
or complete Form BIS-711, the
following constraints apply:

(i) Responsible officials representing
the ultimate consignee or purchaser
must sign the statement. ‘““Responsible
official” is defined as someone with
personal knowledge of the information
included in the statement, and authority
to bind the ultimate consignee or
purchaser for whom they sign, and who
has the power and authority to control
the use and disposition of the licensed
items.

(ii) The authority to sign the statement
may not be delegated to any person
(agent, employee, or other) whose
authority to sign is not inherent in his
or her official position with the ultimate
consignee or purchaser for whom he or
she signs. The signing official may be
located in the United States orin a
foreign country. The official title of the
person signing the statement must also
be included.

(iii) The consignee and/or purchaser
must submit information that is true and
correct to the best of their knowledge
and must promptly send a new
statement to the applicant if changes in
the facts or intentions contained in their
statement(s) occur after the statement(s)
have been forwarded to the applicant.
Once a statement has been signed, no
corrections, additions, or alterations
may be made. If a signed statement is
incomplete or incorrect in any respect,
a new statement must be prepared,
signed and forwarded to the applicant.

(c) Content of the document. If a
statement on company letterhead will

be obtained to meet the requirement of
paragraph (a) of this section, follow the
requirements described in paragraph
(c)(1) of this section. If Form BIS-711
will be obtained to meet the
requirement of paragraph (a) of this
section, follow the requirements
described in paragraph (c)(2) of this
section.

(1) Statement on company letterhead.
Information in response to each of the
following criteria must be included in
the statement. If any information is
unknown, that fact should be disclosed
in the statement. Preprinted information
supplied on the statement, including the
name, address, or nature of business of
the ultimate consignee or purchaser
appearing on the letterhead or order
form is acceptable but will not
constitute evidence of either the signer’s
identity, the country of ultimate
destination, or end use of the items
described in the license application.

(i) Paragraph 1. One of the following
certifications must be included
depending on whether the statement is
proffered in support of a single license
application or multiple license
applications:

(A) Single. This statement is to be
considered part of a license application
submitted by [name and address of
applicant].

(B) Multiple. This statement is to be
considered a part of every license
application submitted by [name and
address of applicant] until two years
from the date this statement is signed.

(ii) Paragraph 2. One or more of the
following certifications must be
included. Note that if any of the facts
related to the following statements are
unknown, this must be clearly stated.

(A) The items for which a license
application will be filed by [name of
applicant] will be used by us as capital
equipment in the form in which
received in a manufacturing process in
[name of country] and will not be
reexported or incorporated into an end
product.

(B) The items for which a license
application will be filed by [name of
applicant] will be processed or
incorporated by us into the following
product(s) [list products] to be
manufactured in [name of country] for
distribution in [list name of country or
countries].

(C) The items for which a license
application will be filed by [name of
applicant] will be resold by us in the
form in which received for use or
consumption in [name of country].

(D) The items for which a license
application will be filed by [name of
applicant] will be reexported by us in

the form in which received to [name of
country or countries].

(E) The items received from [name of
applicant] will be [describe use of the
items fully].

(iii) Paragraph 3. The following two
certifications must be included:

(A) The nature of our business is
[possible choices include: broker,
distributor, fabricator, manufacturer,
wholesaler, retailer, value added
reseller, original equipment
manufacturer, etc.].

(B) Our business relationship with
[name of applicant] is [possible choices
include; contractual, franchise,
distributor, wholesaler, continuing and
regular individual business, etc.] and we
have had this business relationship for
[number of years].

(iv) Paragraph 4. The final paragraph
must include all of the following
certifications:

(A) We certify that all of the facts
contained in this statement are true and
correct to the best of our knowledge and
we do not know of any additional facts
that are inconsistent with the above
statements. We shall promptly send a
replacement statement to [name of the
applicant] disclosing any material
change of facts or intentions described
in this statement that occur after this
statement has been prepared and
forwarded to [name of applicant]. We
acknowledge that the making of any
false statement or concealment of any
material fact in connection with this
statement may result in imprisonment
or fine, or both, and denial, in whole or
in part, of participation in U.S. exports
or reexports.

(B) Except as specifically authorized
by the U.S. Export Administration
Regulations, or by written approval from
the Bureau of Industry and Security, we
will not reexport, resell, or otherwise
dispose of any items approved on a
license supported by this statement:

(1) To any country not approved for
export as brought to our attention by the
exporter; or

(2) To any person if there is reason to
believe that it will result directly or
indirectly in disposition of the items
contrary to the representations made in
this statement or contrary to the U.S.
Export Administration Regulations.

(C) We understand that acceptance of
this statement as a support document
cannot be construed as an authorization
by BIS to reexport or transfer (in
country) the items in the form in which
received even though we may have
indicated the intention to reexport or
transfer (in country), and that
authorization to reexport (or transfer in
country) is not granted in an export
license on the basis of information
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provided in the statement, but as a
result of a specific request in a license
application.

(2) Form BIS-711. Form BIS-711 is
available at http://www.bis.doc.gov/
index.php/component/rsform/form/21-
request-bis-forms?task=forms.edit.
Instructions on completing Form BIS—
711 are contained in Supplement No. 3
to this part. The ultimate consignee and
purchaser may sign a legible copy of
Form BIS-711. It is not necessary to
require the ultimate consignee and
purchaser to sign an original Form BIS—
711, provided all information contained
on the copy is legible.

(d) Procedures for using document
with license application—(1) Timing for
obtaining Statement by Ultimate
Consignee and Purchaser and
submitting license application—(i) A
license application may be submitted
upon receipt of a facsimile or other
legible copy of the signed statement.

(ii) All subsequent license
applications supported by the same
Statement by Ultimate Consignee and
Purchaser must be submitted within two
years of the first application if the
statement was completed as a single
transaction statement. If the statement
was completed as a multiple transaction
statement, all applications must be
submitted within two years of signature
by the consignee or purchaser,
whichever was last.

(2) Information necessary for license
application. (i) Applicants are not
required to submit a copy of the
statement with the application. The
applicant should, however, mark the
correct Box in Block 7 of the license
application to notify BIS that a copy of
the statement is on file with the
applicant.

(ii) If a license application is
submitted without either the correct
Block or Box marked on the application
and no exception request is made
pursuant to § 748.13, the license
application will be immediately
returned without action.

(3) Validity period. (i) When a
Statement by Ultimate Consignee and
Purchaser is required to support one or
more license applications, an applicant
must submit the first license application
within 6 months from the date the
statement was signed, whichever is
shorter.

(ii) All subsequent license
applications supported by the same
Statement by Ultimate Consignee and
Purchaser must be submitted within two
years of the first application if the
statement was completed as a single
transaction statement. If the statement
was completed as a multiple transaction
statement, all applications must be

submitted within two years of signature
by the consignee or purchaser,
whichever was last.

(e) Recordkeeping. The applicant
must, upon receipt, retain the signed
statement, and both the ultimate
consignee and purchaser should retain a
copy of the statement in accordance
with the recordkeeping provisions
contained in part 762 of the EAR.

m 10. Revise § 748.12 to read as follows:

§748.12 Firearms Convention (FC) Import
Certificate.

(a) Requirement to obtain document.
Unless an exception in § 748.9(d)
applies, an FC Import Certificate is
required for license applications for
firearms and related commodities,
regardless of value, that are destined for
member countries of the Organization of
American States (OAS). This
requirement is consistent with the OAS
Model Regulations described in
§742.17.

(1) Items subject to requirement.
Firearms and related commodities are
those commodities controlled for “FC
Column 1” reasons under ECCNs
0A984, 0A986, or 0A987.

(2) Countries subject to requirement.
(i) OAS member countries include:
Antigua and Barbuda, Argentina,
Bahamas, Barbados, Belize, Bolivia,
Brazil, Canada, Chile, Colombia, Costa
Rica, Dominica, Dominican Republic,
Ecuador, El Salvador, Grenada,
Guatemala, Guyana, Haiti, Honduras,
Jamaica, Mexico, Nicaragua, Panama,
Paraguay, Peru, Saint Kitts and Nevis,
Saint Lucia, Saint Vincent and the
Grenadines, Suriname, Trinidad and
Tobago, Uruguay, and Venezuela.

(ii) [Reserved]

(3) Equivalent official document in
place of FC Import Certificate. For those
OAS member countries that have not yet
established or implemented an FC
Import Certificate procedure, BIS will
accept an equivalent official document
(e.g., import license or letter of
authorization) issued by the government
of the importing country as supporting
documentation for the export of
firearms.

(b) Obtaining the document.
Applicants must request that the
importer (e.g., ultimate consignee or
purchaser) obtain the FC Import
Certificate or an equivalent official
document from the government of the
importing country, and that it be issued
covering the quantities and types of
firearms and related items that the
applicant intends to export. (See
Supplement No. 6 to this part for a list
of the OAS member countries’
authorities administering the FC Import
Certificate System.) Upon receipt of the

FC Import Certificate or its official
equivalent, the importer must provide
the original or a certified copy of the FC
Import Certificate or the original or a
certified copy of the equivalent official
document to the license applicant. The
license applicant shall obtain the
required documents prior to submitting
a license application, except as
provided in paragraphs (d)(2)(i) and
(d)(2)(ii) of this section.

(c) Content of the document. The FC
Import Certificate or its official
equivalent must contain the following
information:

(1) Applicant’s name and address.
The applicant may be either the
exporter, supplier, or order party.

(2) FC Import Certificate Identifier/
Number.

(3) Name of the country issuing the
certificate or unique country code.

(4) Date the FC Import Certificate was
issued, in international date format (e.g.,
24/12/12 (24 December 2012), or 3/1/99
(3 January 1999)).

(5) Name of the agency issuing the
certificate, address, telephone and
facsimile numbers, signing officer name,
and signature.

(6) Name of the importer, address,
telephone and facsimile numbers,
country of residence, representative’s
name if commercial or government
body, citizenship, and signature.

(7) Name of the end user(s), if known
and different from the importer,
address, telephone and facsimile
numbers, country of residence,
representative’s name if commercial
(authorized distributor or reseller) or
government body, citizenship, and
signature. Note that BIS does not require
the identification of each end user when
the firearms and related commodities
will be resold by a distributor or reseller
if unknown at the time of export.

(8) Description of the commodities
approved for import including a
technical description and total quantity
of firearms, parts and components,
ammunition and parts.

Note to paragraph (c)(8): You must furnish
the consignee with a detailed technical
description of each commodity to be given to
the government for its use in issuing the FC
Import Certificate. For example, for shotguns,
provide the type, barrel length, overall
length, number of shots, the manufacturer’s
name, the country of manufacture, and the
serial number for each shotgun. For
ammunition, provide the caliber, velocity
and force, type of bullet, manufacturer’s
name and country of manufacture.

(9) Expiration date of the FC Import
Certificate in international date format
(e.g., 24/12/12) or the date the items
must be imported, whichever is earlier.

(10) Name of the country of export
(i.e., United States).



http://www.bis.doc.gov/index.php/component/rsform/form/21-request-bis-forms?task=forms.edit

http://www.bis.doc.gov/index.php/component/rsform/form/21-request-bis-forms?task=forms.edit

http://www.bis.doc.gov/index.php/component/rsform/form/21-request-bis-forms?task=forms.edit
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(11) Additional information. Certain
countries may require the tariff
classification number, by class, under
the Brussels Convention (Harmonized
Tariff Code) or the specific technical
description of a commodity. For
example, shotguns may need to be
described in barrel length, overall
length, number of shots, manufacturer’s
name and country of manufacture. The
technical description is not the Export
Control Classification Number (ECCN).

(d) Procedures for using document
with license application—(1) Timing for
obtaining FC Import Certificate and
submitting license application. An FC
Import Certificate or equivalent official
document can only be used to support
one license application. An applicant
may submit an application before
obtaining the original or certified copy
of the FC Import Certificate, or the
official original or certified copy of the
equivalent document, provided that:

(i) The applicant has received a
facsimile or other legible copy of the FC
Import Certificate or equivalent official
document at the time the license
application is filed; and

(ii) The applicant states on the
application that a facsimile of the FC
Import Certificate or equivalent official
document has been received and that no
export will be made against the license
prior to obtaining the original or
certified copy of the FC Import
Certificate or the original or certified
copy of the equivalent official document
issued by the importing country and
retaining it on file. Generally, BIS will
not consider any license application for
the export of firearms and related
commodities if the application is not
supported by an FC Import Certificate or
its official equivalent. If the government
of the importing country will not issue
an FC Import Certificate or its official
equivalent, the applicant must supply
the information described in paragraphs
(c)(1) and (c)(6) through (8) of this
section on company letterhead.

(2) Information necessary for license
application. The license application
must include the same commodities as
those listed on the FC Import Certificate
or the equivalent official document. The
applicant must clearly note the number
and date of the FC Import Certificate or
equivalent official document in Block
13 for all export license applications
supported by that Certificate or
equivalent official document. The
applicant must also indicate in Block 7
of the application that the FC Import
Certificate or equivalent official
document has been received and will be
retained on file.

(3) Alterations. After an FC Import
Certificate or official equivalent

document is used to support the
issuance of a license, no corrections,
additions, or alterations may be made
on the FC Import Certificate by any
person. If an applicant desires to
explain any information contained on
the FC Import Certificate or official
equivalent document, the applicant may
submit a signed statement with a copy
of the Import Certificate or official
equivalent.

(4) Validity period. FC Import
Certificates or equivalent official
documents issued by an OAS member
country will be valid for a period of one
year or less. Although licenses generally
are valid for four years, an applicant’s
ability to export may be affected by the
validity of the FC Import Certificate or
equivalent official document.

(e) Recordkeeping—(1) General
requirement. The applicant must obtain
and retain on file either the original or
certified copy of the FC Import
Certificate, or an original or certified
copy of equivalent official document
issued by the government of the
importing country in support of any
license application for export of
firearms and related commodities
classified as ECCN 0A984, 0A986, or
0A987. Unless otherwise provided in
this paragraph, all other recordkeeping
provisions of part 762 of the EAR apply
to this requirement.

(2) Returning FC Import Certificate to
foreign importer. A foreign importer
may request that an unused or partially
used FC Import Certificate or equivalent
official document be returned. In such
circumstances, the FC Import Certificate
or equivalent official document may be
returned to the foreign importer
provided that you make a copy of the FC
Import Certificate (or official equivalent)
and attach to it a copy of the license
covered by the FC Import Certificate (or
official equivalent) as well as a letter of
explanation citing the foreign importer’s
request for return of the FC Import
Certificate (or official equivalent), the
license number that has been issued
against the FC Import Certificate (or
official equivalent), and a statement that
the FC Import Certificate (or official
equivalent) cannot be used in
connection with another license
application. The copies of the FC Import
Certificate (or official equivalent),
license, and attached letter of
explanation must be retained on file
along with correspondence with the
importer in accordance with the
recordkeeping provisions in part 762 of
the EAR.

m 11. Revise § 748.13 to read as follows:

§748.13 Granting of exceptions to the
support documentation requirements.

(a) Overview. An exception to
obtaining the required support
documentation will be considered by
BIS; however, an exception will not be
granted contrary to the objectives of the
U.S. export control program. A request
for exception may involve either a
single transaction or, where the reason
necessitating the request is continuing
in nature, multiple transactions. If
satisfied by the evidence presented, BIS
may waive the support document
requirement and accept the license
application for processing. Favorable
consideration of a request for exception
generally will be given in instances
where the support document
requirement:

(1) Imposes an undue hardship on the
applicant or ultimate consignee (e.g.,
refusal by the foreign government to
issue the requisite support document
and such refusal constitutes
discrimination against the applicant
and/or ultimate consignee);

(2) Cannot be complied with (e.g., the
commodities will be held in a foreign
trade zone or bonded warehouse for
subsequent distribution in one or more
countries); or

(3) Is not applicable to the transaction
(e.g., the items will not be imported for
consumption into the named country of
destination).

(b) Procedures for requesting an
exception. (1) Requests for exception
must be submitted with the license
application to which the request relates.
Where the request relates to more than
one license application, it should be
submitted with the first license
application and referred to in Block 24
on any subsequent license application.
The request for exception must be
submitted in writing on the applicant’s
letterhead.

(2) In instances where the applicant is
requesting an exception from obtaining
a PRC End-User Statement under
§748.10 or an FC Import Certificate
under § 748.12, the request must be
accompanied by a Statement by
Ultimate Consignee and Purchaser as
described in § 748.11 of this part.

(3) At a minimum, the letter request
must include:

(i) Name and address of ultimate
consignee;

(ii) Name and address of purchaser, if
different from ultimate consignee;

(iii) Location of foreign trade zone or
bonded warehouse if the items will be
exported to a foreign trade zone or
bonded warehouse;

(iv) Type of request, i.e., whether for
a single transaction or multiple
transactions;





Federal Register/Vol. 79, No. 68/ Wednesday, April 9, 2014 /Proposed Rules

19563

(v) Full explanation of the reason(s)
for requesting the exception;

(vi) Nature and duration of the
business relationship between the
applicant and ultimate consignee and
purchaser shown on the license
application;

(vii) Whether the applicant has
previously obtained or submitted to BIS
a support document issued in the name
of the ultimate consignee or purchaser,
and a list of the Application Control
Number(s) to which the certificate(s)
applied; and

(viii) Any other facts to justify
granting an exception.

(4) Action by BIS—(i) Single
transaction request. Where a single
transaction is involved, BIS will act on

the request for exception at the same
time as the license application with
which the request is submitted. In those
instances where the related license
application is approved, the issuance of
the license will serve as an automatic
notice to the applicant that the
exception was approved. If any
restrictions are placed on granting of the
exception, these will appear on the
approval. If the request for exception is
not approved, BIS will advise the
applicant.

(ii) Multiple transactions request.
Where multiple transactions are
involved, BIS will advise the applicant
of the action taken on the exception
request. The response from BIS will

contain any conditions or restrictions
that BIS finds necessary to impose
(including an exception termination
date if appropriate). In addition, a
written acceptance of these conditions
or restrictions may be required from the
parties to the transaction.

m 12. Remove and reserve § 748.14.

m 13. Revise supplement No. 4 to part
748 to read as follows:

Supplement No. 4 to Part 748—
Guidance on Support Document
Requirements for License Applications

Unless an exception under § 748.9(d)
applies, a support document may be
required for license applications in the
following circumstances.

Support document Destination Corg1quic;g|rt%/é\r/]etllsue %ﬁgtlill’&:}?sl’)y
None (unless FC Import Certificate or | Countries and territories located in the
equivalent official document required “Americas” (see definition in §772.1
below for OAS-member countries). of the EAR; definition specifically ex-
cludes Cuba).
FC Import Certificate or equivalent offi- | Organization of American States: Anti- | Firearms and related commodities, re- | §748.12.

cial document.

PRC End-User Statement .....................

Statement by Ultimate Consignee and
Purchaser.

gua and Barbuda, Argentina, the Ba-

hamas, Barbados, Belize, Bolivia,
Brazil, Canada, Chile, Colombia,
Costa Rica, Dominica, Dominican

Republic, Ecuador, El Salvador, Gre-
nada, Guatemala, Guyana, Haiti,
Honduras, Jamaica, Mexico, Nica-
ragua, Panama, Paraguay, Peru, St.
Kitts and Nevis, Saint Lucia, Saint
Vincent and the Grenadines,
Suriname, Trinidad and Tobago, Uru-
guay, and Venezuela.

People’s Republic of China (PRC)

All other destinations not listed in this
table.

gardless of value, controlled under
ECCNs 0A984, 0A986, or 0A987.

6A003 cameras valued above $5,000 ..

Computers regardless of value.

Commodities requiring a license for
any reason on the CCL and valued
above $50,000

Commodities requiring a license for
any reason on the CCL and valued

§748.10 (see also
§748.11(a)(2)).

§748.11.

above $50,000.

m 14. Remove and reserve supplement
No. 5 to part 748.

PART 762—[AMENDED]

m 15. The authority citation for part 762
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et Seq.;E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
8, 2013, 78 FR 49107 (August 12, 2013).

m 16. Section 762.2 is amended by:

m a. Revising paragraphs (b)(22) and
(b)(24); and

m b. Removing and reserving paragraph
(b)(25).

The revisions read as follows:

§762.2 Records to be retained.

* * * * *

(b)* ]

(22) § 748.10, PRC End-User

Statement;
* * * * *

(24) § 748.12, FC Import Certificate;
* * * * *

PART 772—[AMENDED]

m 17. The authority citation for part 772
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
8, 2013, 78 FR 49107 (August 12, 2013).

m 18. Section 772.1 is amended by
adding the definition for “Americas” in
alphabetical order to read as follows:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).

* * * * *

Americas. (Part 748) For purposes of
part 748 of the EAR, the term Americas
includes the following countries and
territories: Anguilla, Antigua and
Barbuda, Argentina, Aruba, Bahamas,
Barbados, Belize, Bermuda, Bolivia,
Bonaire, Brazil, British Virgin Islands,
Canada, Cayman Islands, Chile,
Colombia, Costa Rica, Curagao,
Dominica, Dominican Republic,
Ecuador, El Salvador, Falkland Islands,
French Guiana, Greenland, Grenada,
Guadeloupe, Guatemala, Guyana, Haiti,
Honduras, Jamaica, Martinique, Mexico,
Montserrat, Nicaragua, Panama,
Paraguay, Peru, Saint Barthélemy, Saint
Kitts and Nevis, Saint Lucia, Saint
Martin, Saint Pierre and Miquelon,
Saint Vincent and the Grenadines, Sint
Maarten, Suriname, Trinidad and
Tobago, Turks and Caicos, United
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States, Uruguay, and Venezuela. This
definition also includes locations not
listed above that are part of the French
West Indies, Leeward and Windward
Islands, or Leeward Antilles, but this

definition intentionally omits Cuba.
* * * * *

Dated: April 3, 2014.
Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2014—07918 Filed 4-8-14; 8:45 am]|
BILLING CODE 3510-33-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 230 and 270

[Release Nos. 33-9570; 34-71861; IC—
31004; File No. S7-12-10]

RIN 3235-AK50

Investment Company Advertising:
Target Date Retirement Fund Names
and Marketing

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule; request for
additional comment.

SUMMARY: The Securities and Exchange
Commission (“Commission”) is
reopening the period for public
comment on rule amendments it
proposed in 2010, Investment Company
Advertising: Target Date Retirement
Fund Names and Marketing, Securities
Act Release No. 9126 (June 16, 2010).
Among other things, the proposed
amendments would, if adopted, require
marketing materials for target date
retirement funds (‘“‘target date funds”) to
include a table, chart, or graph depicting
the fund’s asset allocation over time,
i.e., an illustration of the fund’s so-
called “‘asset allocation glide path.” In
2013, the Commission’s Investor
Advisory Committee (“Committee’’)
recommended that the Commission
develop a glide path illustration for
target date funds that is based on a
standardized measure of fund risk as a
replacement for, or supplement to, the
proposed asset allocation glide path
illustration. The Commission is
reopening the comment period to seek
public comment on this
recommendation.

DATES: The comment period for the
proposed rule published on June 23,
2010 (75 FR 35919), is reopened.
Comments should be received on or
before June 9, 2014.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml);

e Send an email to rule-comments@
sec.gov. Please include File No. S7-12—
10 on the subject line; or

e Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments to Secretary,
Securities and Exchange Commission,
100 F Street NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-12-10. This file number
should be included on the subject line
if email is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/
proposed.shtml). Comments are also
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street NE.,
Washington, DC 20549, on official
business days between the hours of
10:00 a.m. and 3:00 p.m. All comments
received will be posted without change;
we do not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT: ]
Matthew DeLesDernier, Senior Counsel,
at (202) 551-6792, Investment Company
Rulemaking Office, Division of
Investment Management, Securities and
Exchange Commission, 100 F Street NE.,
Washington, DC 20549-8549.

SUPPLEMENTARY INFORMATION: The
Commission is reopening the period for
public comment on proposed rule
amendments that are intended to
provide enhanced information to
investors concerning target date funds
and reduce the potential for investors to
be confused or misled regarding these
funds.? In particular, the Commission is
requesting comment on the
recommendations of the Committee
relating to the development of a risk-
based glide path illustration.

1Investment Company Advertising: Target Date
Retirement Fund Names and Marketing, Securities
Act Release No. 9126 (June 16, 2010) [75 FR 35920
(June 23, 2010)] (“Proposing Release”).

I. Background

A target date fund is designed to make
it easier for investors to hold a
diversified portfolio of assets that is
rebalanced automatically among asset
classes over time without the need for
each investor to rebalance his or her
own portfolio repeatedly, and is
typically intended for investors whose
retirement date is at or about the fund’s
stated target date. Target date funds
generally invest in a diverse mix of asset
classes, including stocks, bonds, and
cash and cash equivalents (such as
money market instruments). As the
target date approaches and often
continuing for a significant period
thereafter, a target date fund shifts its
asset allocation in a manner that
generally is intended to become more
conservative—usually by decreasing the
percentage allocated to stocks. Target
date funds have become more prevalent
in 401(k) plans as a result of the
designation of these funds as a qualified
default investment alternative by the
Department of Labor pursuant to the
Pension Protection Act of 2006.2 In
2013, assets of target date funds
registered with the Commission
exceeded $500 billion, having grown
from about $250 billion at the beginning
of 2010.3

In June 2010, the Commission
proposed rule amendments intended to
provide enhanced information to
investors concerning target date funds
and to reduce the potential for investors
to be confused or misled regarding these
funds. Among other things, the proposal
would, if adopted, amend rule 4824
under the Securities Act of 1933
(“Securities Act’’)5 and rule 34b—16
under the Investment Company Act of
1940 (“Investment Company Act”’) 7 to
require certain marketing materials for
target date funds to include a table,
chart, or graph depicting the fund’s
asset allocation over time, i.e., an
illustration of the fund’s so-called “asset
allocation glide path.” 8 The proposed

2 See Default Investment Alternatives Under
Participant Directed Individual Account Plans, 72
FR 60452, 60452—53 (Oct. 24, 2007).

3Morningstar Fund Research, Target Date Series
Research Paper: 2013 Survey, available at https://
corporate.morningstar.com/us/documents/
ResearchPapers/2013TargetDate.pdf (last visited
Feb. 27, 2014).

417 CFR 230.482.

515 U.S.C. 77a—z-3.

617 CFR 270.34b-1.

715 U.S.C. 80a.

8 We also proposed amendments to rule 482
under the Securities Act and rule 34b—1 under the
Investment Company Act to require that certain
target date fund marketing materials disclose
information about the risks and considerations that
are important for an investor who is deciding
whether to invest in a target date fund. We
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From: Patrick.Schwartz@L-3com.com
Sent: Thursday, June 05, 2014 1:11 PM
To: PublicComments

Subject: RIN 0694-AG00

To Whom it May Concern:

L-3 Communications Corporation (L-3) provides the following comments regarding the "Proposed Revisions to the
Support Document Requirements of the Export Administration Regulations in Response to Executive Order 13563
Retrospective Regulatory Review" as found in Federal Register Vol. 79, No. 68, 19552 dated April 9, 2014.

L-3 applauds the efforts by the U.S. Department of Commerce, Bureau of Industry and Security (BIS) to streamline its
documentary requirements for license applications.

However, L-3 opposes the "Proposed Elimination of Issuance of U.S. Import Certificate, U.S. Import Certificate With

Triangular Transaction Stamp, and Delivery Verification Certificate by BIS" based on the following justification:

e |-3 continues to receive requests to provide Import Certificates to foreign companies in order for them to obtain
export licenses from their countries' governments including Denmark and Italy. The foreign governments will not
issue export licenses without an Import Certificate signed by the U.S. Government.

e The U.S. Department of State, Directorate for Defense Trade Controls (DDTC) has already stopped processing U.S.
Import Certificates. In their Federal Register Vol. 77, No. 74, 22668 dated April 17, 2012 with an effective date of
May 17, 2012, DDTC stated that BIS and the Department of Justice, Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF) would continue to process any Import Certificate requirements

e Based on first-hand experience, ATF will only process Import Certificates requested for items listed on the U.S.
Munitions Import List (USMIL). L-3 has received two Returned Without Actions (RWA) from ATF for Import
Certificates related to 600 Series items that were not specifically identified on the USMIL.

The whole point of the Import Certificate is to facilitate international trade and provide assurances to other countries
that their products will not be diverted, transshipped or reexported to another destination except with explicit approval
of the Department of Commerce, the Department of State, or the Department of Treasury (now Justice).

If BIS stops processing Import Certificates, this will have a significant impact on U.S. industry's ability to import critical
foreign products. This will have a profound impact across industry and hinder U.S. Programs that rely upon foreign
participation such as the C-27J Joint Cargo Aircraft.

L-3 kindly requests that BIS reconsider its proposal and continue to process Import Certificates.

Regards,
Patrick

Patrick Schwartz
Director, International Licensing
L-3 Communications Corporation
1215 S Clark St, Suite 1002
Arlington, VA 22202
(T) 703-236-7423 (F) 703-416-1074
patrick.schwartz@I|-3com.com







From: Cecil Hunt

Sent: Thursday, June 05, 2014 4:42 PM

To: 'publccomments@bis.doc.gov'

Subject: RIN 0694-AG00 -- Proposed Rule on Support Documents

5June 2014

Comments on Proposed Changes To Export Administration Regulations Documentation
Requirements (RIN 0694-AG00)

The subject Bureau of Industry and Security notice of proposed rulemaking (79 FR 19552, April 9, 2014)
is a welcome and helpful response to recommendations that BIS end the outdated and ineffective
requirements for International Import Certificate and Delivery Verification documents. This change will
eliminate for many export transactions pointless red-tape that can delay exportations by U.S companies
and present marketing obstacles not faced by suppliers from other countries. The suggestions here are
limited to a few changes that could be made without major revision of the rule and without unduly
delaying issuance as a final or interim regulation.

Suggested Changes

(1) Proposed sections 748.9(b)(1) and 748.9(b)(3) introduce the term “ultimately” destined,
whereas section 748.9(b)(2) refers just to “destined.” This could be confusing. The term
“ultimately” should be deleted, absent justification for and explanation of the distinction.

(2) The proposed rule’s addition of new Supplement No. 4 to Part 748, providing the “support
document” guidance and chart, is helpful. A modest suggestion in this context is to add
“Support Document” to Part 772 of the EAR as a defined term, taking care to avoid
inconsistency with the existing definition of “Export Control Document.” A more far-
reaching suggestion is that this new term should replace the awkward yet inadequate term
“Statement by Ultimate Consignee and Purchaser.” This term is a mouthful that does not
even support a convenient abbreviation or acronym. Moreover, this term can be
inadequate, because it does not identify all persons that might reasonably be required to
make representations to the licensing authority regarding prospective use or disposition of
the controlled items. For instance, there may be no “purchaser” involved or some person
other than the “ultimate consignee” may be acquiring control over the further disposition of
the item. My suggestion is to substitute the term “Recipient Statement.” This term could
be defined in the EAR to identify the appropriate persons to be called upon in particular
circumstances to make the relevant representations, leaving the licensing authority free to
modify or expand the requirement when the situation warrants. The term “support
document” could continue to encompass documents obtained from persons involved with
the items (“Foreign Recipients”) and documents obtained from governmental authorities.

(3) Should support documents be submitted to BIS as part of the license application? The
current EAR contains inconsistent provisions. For example, section 748.9(i) deals with the
return to the applicant of support documents “submitted to BIS,” but section 748.10(g
)states that such certificates and statements “should not be submitted with the license
application.” The proposed rule does not appear to require the submission of support
documents, but proposed section 748.9(f) provides, ambiguously, that “applicants must





retain on file the original copy of any support document issued in support of a license
application submitted to BIS.” Proposed section 748.11(d)(2) states that applicants “are not
required to submit a copy of the statement with the application.” The final rule should
remove any ambiguity in this regard. It makes sense for the licensing agency to have the
opportunity to consider such documentation in reviewing the license application. The
acceptance of electronic transmission and the validity of electronic signatures should
eliminate any appreciable burden in requiring submission of duplicate original

documents. The retention of such documents by BIS could have added benefit through
making them available in support of possible future enforcement action against the foreign
declarant.

| also have in mind a number of ideas for more extensive possible improvements in export data and
documentation requirements that | intend flesh out and submit soon for consideration by BIS and
others. The main objectives of these further points are:

(a)

(b)

(d)

to obtain cost-benefit analysis of steps to strengthen and broaden notice of the control
classification through use of prescribed content in normal commercial and customs
documentation, thereby eliminating or reducing the need to obtain special documents from
customers;

to place export documentation provisions for transactions that do not need an export
license in the customs regulations to the greatest extent possible, so as to make it
unnecessary to provide redundant data and documents to more than one agency under
more than one set of regulations;

to reassess the special documentation provisions for shipments to “the Americas” and
shipments subject to the “Firearms Convention” regulations; and

to consider what changes may be needed to deal with the “gap” in data available to control
agencies with respect to exportation of software and technical data due to the broad
availability of license exceptions, the limited role of border controls, and the regulatory
exemptions from end-user statement requirem

Respectfully submitted,

Cecil Hunt

Harris, Wiltshire & Grannis LLP

1200 Eighteenth Street, NW, Suite 1200
Washington, DC 20036

T: 202-730-1309

F: 202-730-1301
chunt@harriswiltshire.com

www.harriswiltshire.com
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The Boeing C
@__E'DEM’E 1200 Wikon Bhd

Arlington, VA 22209-1989

June 4, 2014

Ms. Hillary Hess

Director, Regulations and Policy Division
Bureau of Industry and Security

U.S. Department of Commerce

14" Street and Pennsylvania Avenue NW
Washington, DC 20230

Subject: Proposed Revision to the Support Document Requirements of the Export
Administration Regulations in Response to Executive Order 13563
Retrospective Regulatory Review

Reference:  RIN 0694-AG00
Federal Register/Vol. 79, No 68/Wednesday, April 9, 2014

Dear Ms. Hess,

The Boeing Company (“Boeing”) welcomes the opportunity to comment on the
referenced Proposed Rule from the Bureau of Industry and Security (“BIS™). The proposed
revision to the Export Administration Regulations (“EAR”) is clearer, provides needed

flexibility, and updates the values that trigger the need for support documents.

Boeing would like to address the proposal to cease issuing International Import
Certificates (“IC”) and/or Delivery Verifications (“DV™). Boeing supports eliminating IC and
DV requirements in connection with license applications for U.S. exports. We agree these
processes are both outmoded and burdensome and of limited usefulness. We are concerned,
however, with the proposal to no longer issue U.S. ICs or DVs for imports into the United
States. As noted in the Proposed Rule, the IC/DV system remains in place under the Wassenaar
Arrangement and we are occasionally required to provide them to non-U.S. suppliers. Over the
last several years, Boeing received requests from German, United Kingdom, and Czech
regulators to provide ICs to import commodities considered defense articles under their
respective export regulations. While the United States has reduced the scope of commodities

considered defense articles under U.S. regulations, other Wassenaar members have not made

corresponding changes.





@ﬂﬂf]ﬂa

Accordingly, we expect certain countries to continue to require ICs which U.S. companies will

no longer be able to obtain from BIS under the proposed change.

The Proposed Rule explained that the United States has to date been unable to reach
consensus at Wassenaar in its attempt to implement the streamlining of required support
documents. Boeing is supportive of the Administration’s actions to continue to press for
multilateral changes to the IC/DV system. In the interim, we request that BIS continue to
provide ICs for imports into the U.S. of items deemed defense articles under foreign country
regulations, whether or not the items are listed on the United States Munitions List. BIS could
issue stand-alone guidance on obtaining ICs/DVs if requested by a non-U.S. regulator until
agreement on these issues is reached at Wassenaar. This would provide a “bridge mechanism”

for U.S. exporters and eliminate the need to revisit the regulations again in the future.

From a drafting perspective, our only comment relates to Part 748.11, Statement by
Ultimate Consignee and Purchaser. Boeing recommends that additional clarity could be
achieved by moving subsection (a)(2) Permissive substitute of Statement by Ultimate Consignee
and Purchaser in place of in place of PRC End-User Statement to Part 748.10. This change

would result in all processes for exports to China residing in one section.

Thank you for the opportunity to provide comments. Please do not hesitate to contact me
if you have any questions or need additional information. I can be reached at 703-465-3505 or at

christopher.e.haave @boeing.com.

Sincerely,

CL g5 e

Christopher E. Haave
Director, Global Trade Controls






LUKS CORMANEY LLP

Harold Paul Luks, Export Control & Int’l Trade Advisor
D. Michael Cormaney, Attorney at Law

Richard N. Nelson, Attorney at Law (MD and TX)

1150 17th Street NW — Suite 706
Washington DC 20036

Tel: 202-293-1600 Fax: 202-318-1156

www.lukscormaney.com

June 6, 2014
Via E-mail

Regulatory Policy Division

Bureau of Industry and Security
U.S. Department of Commerce
Room 2099B

14"™ Street & Constitution Ave., NW
Washington, DC 20230

Subject: Comments on Proposed Revisions to the Support Documents Requirements of
the Export Administration Regulations in Response to Executive Order 13563
Retrospective Regulatory Review

Reference: RIN 0694-AG00

Dear Sir or Madam:

On April 8, 2014, BIS published a proposed rule titled Proposed Revisions to the Support
Documents Requirements of the Export Administration Regulations in Response to Executive
Order 13563 Retrospective Regulatory Review, 79 Fed. Reg. 19,552 (Apr. 8, 2014) (hereinafter,
“Proposed Rule”). We are writing to provide comments on the Proposed Rule.

Most importantly, we suggest that BIS reconsider the proposal to eliminate the Import
Certificate (“IC”). Instead, exporters should have the option of providing an IC, with certain
modifications, for license applications that require support documentation. In addition, we are
providing comments on proposed changes to the Statement by Ultimate Consignee and
Purchaser and proposing a revised definition for “Ultimate Consignee” — a defined term in EAR
§748.5 that is not currently addressed in the Proposed Rule but is directly relevant to the
proposed changes in support document requirements.

1. BIS Should Retain the Import Certificate as an Alternative to the Statement by
Ultimate Consignee and Purchaser rather than Eliminating it Entirely

The most significant change in the Proposed Rule is to eliminate the 1C requirement in
EAR 88748.9 and .10 and, instead, require U.S. applicants to furnish an executed Statement by
Ultimate Consignee and Purchaser (hereinafter, “BIS-711") for any license application where a
support document is required. The principal reasons offered in support of the proposed change
are:
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e It would “significantly reduce burden and improve timeliness for shipping under an
approved license” and

e The utility of the IC has diminished because “it lacks an affirmative statement on the
actual end use of the item by the ultimate consignee or end user.”

Notwithstanding the effort invested in drafting the Proposed Rule, for the reasons set
forth below, we respectfully request that BIS not eliminate the IC entirely. Rather, BIS could
address its concerns regarding the lack of end use information on the IC and the concerns of
exporters that desire an administratively workable system by retaining the IC — with certain
modifications — as an alternative support document to the BIS-711.

A. Some U.S. Exporters Prefer the IC process and Find it Easier and More Efficient
than the BIS-711 Process

It does not appear that BIS has considered the fact that some U.S. exporters and their
foreign affiliates, in compliance with current requirements under EAR 8748.10, have established
timely and efficient procedures for obtaining ICs from foreign governments.

For example, one of our clients works closely with its foreign parent to facilitate exports
of military and defense-related items and services from the United States to a country that is a
close ally of the United States. The foreign parent has worked closely with the foreign
government agency that issues ICs to establish guidelines and processes for obtaining such
documents. This working relationship is based, in part, on the foreign government’s reputation
as a reliable importer and exporter. As a result, the foreign parent normally can obtain an IC in a
very short amount of time to support a Commerce license application. We have been advised
that this process is much less complicated and time consuming for the foreign parent than trying
to obtain a completed and signed BIS-711 from one or more ultimate consignees.

Furthermore, the IC is a standardized international document. Foreign government
agencies that issue ICs understand its purpose and how it must be completed. In contrast, the
level of knowledge regarding the EAR and U.S. export control requirements in general among
foreign companies can vary widely. In many cases, ultimate consignees in foreign countries
have very circumscribed roles in a given export transaction, and may have limited knowledge of
EAR requirements. This frequently results in a reluctance to sign a U.S. Government-issued
form, the purpose of which the foreign company does not fully understand.

Other aspects of the current IC requirements in EAR §748.9 and .10 that are perceived as
burdens by some U.S. applicants could be resolved with minor modifications to the IC
requirements and therefore do not necessitate elimination of the IC as a whole.

1) Requirement to Provide IC Number in License Application

In accordance with EAR §748.9(c)(1), Block 13 of the Multipurpose Application Form
(B1S-748) requires that the U.S. applicant enter the IC number and identify the country that





Regulatory Policy Division
June 6, 2014
Page 3

issued the IC in the license application for transactions that require an IC. Thus, it is generally
understood that the IC must be issued before the U.S. applicant can even submit a license
application.

Although preferable to completion of the BIS-711, this requirement can cause
unnecessary delay in the licensing process. However, it can easily be remedied. BIS could
change EAR §749.9(c)(1) to eliminate the requirement to have an IC prior to submission of a
license application. Instead, BIS could require that no shipments can occur under an approved
export license that requires an IC until the exporter obtains documentation that the IC has been
issued by the foreign government. Although the IC constitutes a certification from a foreign
government that it will regulate any exports of the items covered, obtaining an 1C — from the
foreign purchaser’s perspective — is usually an administrative task. Moreover, we understand
that foreign governments rarely decline to furnish the IC. Thus, the export licensing process can
be facilitated by allowing the U.S. Government’s review of the license application to occur while
the foreign government processes and issues the IC.

Indeed, BIS Licensing Officers often accomplish this same result administratively as an
accommodation to U.S. applicants. License applications that require I1Cs routinely are accepted
and processed while the foreign purchaser works to obtain the IC. Such applications are either
held without action until the IC is obtained, or — in some cases — the license is approved subject
to a condition that no shipments can be made until the U.S. applicant receives the required IC.

@) Requirement for an Original IC Prior to Export

EAR 8748.9(c)(1) requires that a U.S. exporter obtain the original, manually-signed I1C
from the foreign purchaser prior to making any exports under a license.

This requirement could be eliminated or replaced with a requirement to obtain an
electronic copy of the IC. It is not clear what purpose is served by a requirement to obtain an
original document. Moreover, in an increasingly digital age, it can often be difficult to tell the
difference between the original and a color copy of a document. BIS seems to recognize that
obtaining an original, manually-signed support document has diminished importance because it
proposes to amend the requirements applicable to BIS-711s to “remove references to wording
such as ‘original statement’ and ‘manually signed original’ ... to allow for the use of electronic
signatures.” The same updated approach should be applied to the IC.

B. To Supplement the IC, BIS Should Require a U.S. Exporter to Obtain an
Affirmative, Written Statement of End Use from the Purchaser or Ultimate
Consignee

Most countries that issue ICs use a version of the standard International Import
Certificate which does not provide information on the end use of the items identified therein.
BIS cited the lack of end use information as an example of how the IC has lost its utility and,
therefore, as a reason to eliminate the IC.
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If the IC is retained as an option, BIS could resolve this issue by simply imposing a
requirement that a U.S. applicant that opts to provide an IC as support documentation for a
license application must also obtain an affirmative statement of end use from the purchaser or
ultimate consignee. For exports of “600 Series” products, this would maintain consistency with
ITAR licensing requirements, where a U.S. applicant must provide a written statement of end use
from the foreign purchaser to support a DSP-5 permanent export license application.

The requirement to obtain end use information from the purchaser or ultimate consignee
should be flexible so as to allow companies to integrate the requirement into their order
processing and export compliance systems. For example, some companies may prefer to obtain
end use information in a separate, stand-alone document. Others may prefer that the statement of
end use be included directly in contracts or purchaser orders. The form of the end use statement
should not matter, so long as it is an affirmative statement of end use signed by a “responsible
official,” as currently defined in EAR 8748.11(d)(1). The requirement to obtain a statement of
end use would not be a requirement imposed on all U.S. exporters; only those that choose to
furnish an IC as support document for a license application instead of a BIS-711.

A requirement to obtain an affirmative statement of end use from the purchaser or
ultimate consignee also is consistent with the level of documentation many U.S. exporters
already require from their foreign customers — regardless whether the EAR requires an IC or
BIS-711. U.S. exporters routinely obtain some type of end use statement or written certification
from foreign purchasers as a means to document compliance with various EAR requirements —
particularly licensing requirements based on knowledge of restricted end use applications, as set
forth in EAR Part 744,

In conclusion, complying with the I1C requirements — modified as described above —
would not be burdensome and time consuming for exporters that chose this option. To the
contrary, for some exporters reliance on the IC is an established and workable procedure to
support licensed exports. The absence of end use information in the IC can easily be remedied
by modifying the current regulations to require a supplemental statement of end use from the
purchaser or ultimate consignee. Moreover, the IC does serve an important function; it notifies a
foreign government that national-security controlled items are being imported and it constitutes a
commitment by the foreign government to take responsibility for any subsequent exports of the
items. Retaining the IC as an alternative to the BIS-711 would satisfy both exporters that do not
wish to use the IC and those that prefer it.

2. BIS Should Provide Clarification on Criteria for Identifying the Ultimate Consignee
in Export Transactions

Regardless of whether the IC is retained as an alternative support document for the BIS-
711, BIS should consider providing additional clarification and/or criteria for identifying the
“Ultimate Consignee” in an export transaction. We understand that the Proposed Rule does not
seek to modify the definitions of the “Parties to the Transaction” in EAR §748.5. However, we
believe that providing such guidance is critical because the determination directly affects which
foreign entity (in addition to the Purchaser) is required to execute the BIS-711.
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Currently, EAR §748.5 defines the “Ultimate Consignee” as follows:

The principal party in interest located abroad who receives the exported
or reexported items. The ultimate consignee is not a forwarding agent
or other intermediary, but may be the end-user.

Under this definition, the Ultimate Consignee is determined by identifying which foreign
party receives the exported items. In other words, the Ultimate Consignee is determined based
on where the exported goods are delivered, rather than by analyzing which foreign party owns
the goods or has the legal authority to direct the disposition of the exported goods.

The problems with the current definition are highlighted by the following examples.
Assume a foreign company (“Company X”) is involved in purchasing and reselling “600 Series”
parts and components to customers in support of a foreign government program. If Company X
places purchase orders with a U.S. manufacturer, then it is clearly the “Purchaser.”

e Scenario 1: If the U.S. exporter delivers the items to Company X, then Company X
appears to satisfy the current definition of “Ultimate Consignee” because it “receives”
the exported items. This is the case even if Company X will immediately resell the
items to its customer.

e Scenario 2: If Company X instructs the U.S. exporter to ship the items directly to its
customer, then Company X arguably is no longer the “Ultimate Consignee” because
it does not “receive” the exported items. In this case, there is an argument that the
customer of Company X is the “Ultimate Consignee.”

The Ultimate Consignee in a licensed export transaction assumes responsibility for the
use and subsequent disposition of the exported items. This is especially true for transactions
where a BIS-711 is required and the Ultimate Consignee is require to make several certifications
regarding its use and disposition of the items. Identifying the Ultimate Consignee, therefore,
should depend on factors more substantive than the identity of the party that receives possession
of goods to be exported from the United States.

We suggest modifying the definition of “Ultimate Consignee” so that it identifies the
ultimate consignee as the foreign entity that has the authority to direct and control the movement
or disposition of the exported items. A proposed new definition of “Ultimate Consignee” in
EAR 8§748.5 is as follows:

The principal party in interest located abroad who receives title or
ownership of the exported or reexported items and has the authority to
direct the delivery or shipment of the exported or reexported items.

Under this definition, Company X in the example discussed above would be the
“Ultimate Consignee” under both Scenario 1 and 2 because it receives title to the exported items
(i.e., it purchased them from the U.S. exporter) and it has the authority and responsibility to
direct the delivery of the item — either to itself or to a specific customer. If this proposed export
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was one for which a BIS-711 was required Company X would be the only foreign party that was
required to execute the document.

This proposed definition also is logically consistent with the definition of “exporter” in
EAR 8772.1. The “exporter” is:

The person in the United States who has the authority of a principal
party in interest to determine and control the sending of items out of the
United States.

The key criterion for determining the “exporter” is identifying which person has the
authority to direct or control the movement of the goods out of the United States. It is not based
on the last person to possess the goods, or the person that manufactures the goods. The reason
for this is to ensure that the responsibility for complying with EAR licensing requirements falls
on the U.S. person that is most responsible for the export. The same reasoning should apply
when identifying the Ultimate Consignee.

3. Miscellaneous Comments Concerning the Proposed BIS-711

Set forth below are comments on the remainder of the Proposed Rule that pertain mostly
to the contents of the BIS-711.

A. BIS Should Ensure that the Content of the BIS-711 Form and Letter are
Consistent

In the existing regulations and in the Proposed Rule, there are differences between the
requirements and certifications contained in the two forms by which information in the Statement
by Ultimate Consignee and Purchaser can be provided - the standard Form BIS-711 (“Form”)
and a letter (“Letter”). The information required for each method should be consistent so that
there is no benefit/extra burden for choosing one method over the other.

Some of the differences between the two methods are as follows:

e The instructions for preparing the Letter include a requirement to indicate whether the
Letter is for a single transaction or for multiple transactions (up to two years). The
Form does not contain any mention of the single/multiple transaction option.

e The instructions for the Letter require the Letter to identify the name of the U.S.
applicant in the certifications in proposed EAR §748.11(c)(ii). This information is
not required for the Form. (And this information should not be required, as a single
Form/Letter might be used to support more than one application from more than one
exporter.)

e The Form is limited to actions in a single country (i.e., Block 1). BIS expressly states
that identifying a country or countries for sale or distribution of items has no effect
(and is not authorized) unless included in the license application. The Letter offers
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the opportunity to name any country in the certifications (see, e.g., proposed
748.11(c)(ii)(C) & (D)). The Letter should be limited to the country of residence for
the Ultimate Consignee, similar to the Form.

e The Form requires the Purchaser/Ultimate Consignee to identify whether it received
any assistance in preparing the form. If this is retained, the same requirement should
apply to the Letter

B. BIS Should Clarify Which Party Signing the BIS-711 has a Duty to Report
Changes

Both the current regulations and the Proposed Rule impose a requirement that the foreign
Purchaser and/or Ultimate Consignee report any changes in information on the BIS-711 to the
U.S. applicant. Specifically, proposed EAR 8748.11(b)(5)(iii) states that the “consignee and/or
purchaser must submit information that is true and correct to the best of their knowledge and
must promptly send a new statement to the applicant if changes in the facts or intentions
contained in their statement(s) occur after the statement(s) have been forwarded to the
applicant.”

If the Purchaser and Ultimate Consignee are different entities but sign a single BIS-711
Form, the proposed regulation is not clear as to which party is responsible for reporting changes
to the applicant. Is the Purchaser responsible for notifying the U.S. applicant if it learns of a
change in how the Ultimate Consignee will be using or disposing of the items? If the Purchaser
does not provide such notification, can it be held liable for the actions of the Ultimate
Consignee?

The bulk of the substantive information on the form is reported by the Ultimate
Consignee. The Purchaser may sign the BIS-711 Form, but does not report any independent
information. Unless the scope of the Purchaser’s responsibilities to report new or changed
information is clarified (and limited), providing a single BIS-711 Form could be problematic for
many foreign purchasers.

If you have any questions concerning these comments, please contact the undersigned at
(202) 293-1600 or via email at mcormaney@lukscormaney.com

Sincerely,

A Wit —

D. Michael Cormaney






Aviation

Kathleen L. Palma
Executive-ITC
International Trade Complionce

1299 Pennsylvanio Ave NW
Washingtan, D.C. 20004-2414
United States of America

T 202 637 4206
F 202 637 4300
kathleen_polmo@ge.com

Office of National Security & Technology Transfers Controls and/or
Office of the Assistant Secretary for Export Administration

Bureau of Industry and Security

Room 2705

U.S. Department of Commerce

Washington, D.C. 20230

Regulation Id: BIS-2014-0009

June 6, 2014

Subject: Comments on Proposed Revisions to the Support Document Requirements of
the Export Administration Regulations (EAR) in Response to Executive Order
13563 Retrospective Regulatory Review
RIN 0694-AG00

Dear Mrs. Muldonian, Mr. Emme:

The General Electric Company, acting through its GE Aviation business unit (GEA), submits the

following comments for the referenced proposed rule. GEA appreciates the Administration’s effort
to address this issue.,

SUMMARY COMMENTS:

GEA commends the Administration’s efforts to simplify ond contemporize the EAR. GEA concurs that
eliminating the reguirement to obtoin non-US import certificates prior to filing US license
applications would be easier for US exporters. With that soid, GE believes that there additional
opportunities to line up the EAR’s support document requirements to export control reform
initiatives and to better align these requirements to how companies currently operate. To that
effect, GEA recommends the following changes and considerations:





SPECIFIC COMMENTS

Background Section [Federal Register [FR) Pages 19552-19554)

As a way to provide context to the rationale for this proposed rule, BIS mentions how it has
“attempted to implement changes to the IC/DV system through the Wassenaar
Arrangement, (however], the participating countries have not reached consensus at this
time”. Nonetheless, BIS does not address in this proposed rule how stopping the issuance of
import certificates currently required by other countries would impact US companies,
especially in light that "the participating countries have not reached consensus [to eliminate
this requirement] at this time”. GEA is concerned that this change, without regime
coordination, would cause non-US license issuance delays or potential license denials by
countries currently requiring this type of documentation. GEA encourages BIS to continue
its coordinating efforts through Wassenaar and also to notify formally each Wassenaar
member state that if it ceases to issue ICs,

15 CFR 748.9

(1)

(2}

(3

GEA believes that parograph (o) should include a clarifying note stating that applicants are
not required to obtain support documents from end-users. While the section does state
“ultimote consignee and purchaser”, BIS has stated that at times the terms ultimate
consignee and end-users are used interchangeably.

GEA recommends the deletion of the phrase "for certain transactions” from subparagraph
(b)(1). This section includes an exclusions paragraph (paragraph (d)) which is referenced in
the introduction to paragraph (bl. Therefore, the phrase becomes unnecessary and
simplifies the subparagraph’s language.

GEA believes the creation of the defined term “"Americas” in addition to the reference to the
Organization of American States (OAS) creates an unnecessary level of complexity in
subparagraphs (b){2} and {b){3). GEA believes that it would be simpler to include the OAS
members to Country Group A (Supp. 1 to Part 740) and just make the cross reference to the
new sub-country group in these subparagraphs. The OAS is o multilateral
organization/regime the US participates in, similar to all the other sub-groups identified in
Country Group A. This would ensure all similar country groupings are found in one section
{740}, versus having exporters go to multiple sections to review the different country
groupings. With this in mind, GEA proposes rewording subparagraphs {b)i2) and (b)3) as
follows:

* (2} "License applications for exports of firearms ond related commodities to
destinations identified in Country Group A:7”

e (3} “License applications for exports to destinations NOT identified in Country
Group A:7"





(4) GEA believes that the requirement to obtain original support documents should be
eliminated. Most companies are eliminating paper records and fulfilling its record retention
requirements electronically. Additionally, it may take several weeks {to months) for an
ultimate consignee to provide an original support document when an electronic copy can be
provided to the US applicant in a few days. GEA believes that provided the copy fulfills the
requirements set forth in 762.5, BIS should strike all requirements in Part 748 for originals.
With this in mind, GEA recommends subparagraph {f)(1) is modified as follows:

s License applicants must retain on file the-eriginal-copy—of-any the support
documentls) issued-in-supportof related to a license application submitted to
BIS. All recordkeeping provisions in Part 762 apply to this requirement-except

{5) In light of the proposed elimination of the import certificate requirement, GEA recommends
striking the reference to “import certificate” in paragraph (h).

15 CFR 748.10

{1} Subparagraph {a)i3) requires a PRC end-user statement for “any commoditylies) requiring a
license for any reason on the Commerce Control List, and the value of the commoditylies)
requiring a license exceeds $50,000". However, it is not clear whether if this requirement is
based on one (1) unit, line item volue, or totol license value. GEA seeks clarification on this
point.

(2) Subparagraph (b)2) includes the contact information as to where to go to obtain a PRC end-
user statement. In the past, BIS has not kept these contact information sections up to date.
GEA believes that the BIS website may be a better place to keep this contact information as
it can be updated with more ease and frequency.

(3) As BIS is aware, US companies spend several months {and perhaps a year) waiting for PRC
end-user statements to be issued by China’s Ministry of Commerce (MOFCOM). Therefore,
waiting until these are received to submit a US license application adds additional lag time
to time-sensitive programs/exports. Therefore, GEA recommends replacing the requirement
currently proposed in subparagraph (d}{1) with the following language “license applicants
must obtain o PRC End-User Statement prior to exporting items to China”. A license
condition could be added to this effect.

(4} Subparagraph (d)5) establishes a 6 months validity period for PRC end-user statements to
be used in conjunction with a license application. However, this validity period does not take
into account the impact of multi-year programs and MOFCOM’s reluctance to issue new PRC
end-user statements UNTIL all items identified in the original end-use statement are
shipped. In light of this, GEA believes that the validity period proposed in this section should
be eliminated. Instead the validity of PRC end-user statements should be based on whether
the quantities identified in the documents have been shipped.
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(5) As stated above, GEA believes that electronic copies should suffice provided they meet the
requirements of 762.5 and recommends the following modification to subparagraph {el(1):

s "Ofigiral PRC End-User statements used to support license applications must be
retained on file by the applicant. All recordkeeping provisions in Part 762 apply

to this requirement-exceptthat reproductions—maynot be substitutedfor the
officielly-cuthentcatederiginal cupoeridecumont—

(6} GEA does not understand the rationale for paragraph ie}2). Since PRC end-user statements
are issued to a specific US applicant, for a specific set of items, for specific end-use, how
could the document be used in a license application not filed by the same US applicant? In
light of this and the recommendations based above regarding record retention, GEA
believes this whole subparagraph, and its related cross-reference in 748.9{f)(2), should be
deleted.

15 CFR 748.11

(1} In light of ECR gools and objectives, GEA believes that requiring Statements by Ultimate
Consignee and Purchaser for all transactions over $50,000 (except those exempted in
748.9(dl) is more burdensome than the current DDTC requirements for end-use certificates.
Consequently, most items transitioning from the USML to the CCL did not require end-use
certificate when they were subject to the USML may not require this additional supporting
documentation. Therefore, consistent with DDTC requirements, GEA recommends BIS require
Statements by Ultimate Consignee and Purchaser only for transactions involving items
subject to the Wassenaar Very Sensitive List.

{2) GEA struggled to understand note 2 to paragraph (a). It seems circular. Could 8IS provide
examples of what this note is intending to cover?

(3} GEA appreciates BIS effort of giving exporters several options on how to comply with the
Statement by Ultimate Consignee and Purchaser requirement. With that said, including in
this section all the requirements exporter must follow if using company letterhead makes
this section heavy and difficult to read. Similar to the requirement for unique license
opplications, GEA recommends moving parograph (c) to a supplement and include an
example of what this letter should look like.

{4) Consistent with the new license validity period, GEA recommends that the validity period for
a Statement by Ultimate Consignee ond Purchaser used to support multiple applications be
updated from two (2) to four (4} years (See proposed (d)i1)il).

15 CFR 748.13

(1) GEA appreciates BIS providing an exception for when a company cannot obtain a support
document. However, this proposed process seems too onerous. GEA recommends for this
process to be replaced with a requirement by the exporter to keep a letter on file (or provide
with license application) as to why it was not able to obtain the support document. This
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seems more in line with the current requirement, since support documents are not required
to be submitted with the application.

Supp. 4 to Part 748:

{1} While GEA appreciate BIS' efforts on using simpler tools to better communicate EAR
requirements, GEA believes the proposed table is confusing. GEA recommends eliminating
this table and instead for BIS to add to its website o decision tree tool.

We appreciate the opportunity to provide comments on this Proposed Rule. If you have any
questions or require additional information concerning this submission, please contact the
undersigned at [202) 637-4206 or by email ot: kathleen.palma@ge.com or Laura J. Molinari at (202)
637-4401 or by email at: laura.molinari@ge.com

Sincerely,

fatts ot fllpa

Kathleen Lockard Palma
Internotional Trade Compliance






From: Andrew.R.Lange@usdoj.gov

Sent: Friday, June 06, 2014 5:55 PM
To: PublicComments
Subject: RIN 0694-AG00

June 6, 2014
Good afternoon,

The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) submits the following comment in response to the
Bureau of Industry and Security, Department of Commerce proposed rule, Proposed Revisions to the Support Document
Requirements of the Export Administration Regulations in Response to Executive Order 13563 Retrospective Regulatory
Review, 79 FR 19552 (Apr. 9, 2014):

The Bureau of Industry and Security (BIS), Department of Commerce proposed rule, Proposed Revisions to the Support
Document Requirements of the Export Administration Regulations in Response to Executive Order 13563 Retrospective
Regulatory Review provides that:

This proposal [for BIS to cease issuing U.S. Import Certificates (ICs) when requested by a foreign government as
part of a U.S. import transaction] would not impact the participation by other agencies of the U.S. Government
in the IC/DV system. Currently, the Department of Justice’s Bureau of Alcohol, Tobacco, Firearms and Explosives
issues U.S. ICs for the permanent import of defense articles described on either the U.S. Munitions List (USML) in
22 CFR part 121 or the U.S. Munitions Import List in 27 CFR part 447.

79 FR 19552 at 19553-54.

This statement is overbroad. ATF only issues U.S. ICs for the permanent import of defense articles on the U.S. Munitions
Import List (USMIL) in 27 CFR part 447 —the defense articles for which ATF has permanent import authority under the
Arms Export Control Act, 22 U.S.C. § 2778 (AECA). The AECA authorizes the President in furtherance of world peace and
the security and foreign policy of the United States to control the import and export of defense articles and defense
services. Under Executive Order 13637 (78 FR 16129), the President delegated a portion of this authority to the
Attorney General who, in turn, delegated to ATF the authority to control the permanent import of defense articles and
defense services. The defense articles subject to permanent import control are enumerated on the USMIL, 27 CFR
447.21. Further clarification of ATF’s role in issuing U.S. ICs is provided in the regulations at 27 CFR 447.51:

Pursuant to agreement with the United States, certain foreign countries are entitled to request certification of
legality of importation of articles on the U.S. Munitions Import List. Upon request of a foreign government, the
appropriate ATF officer will certify the importation, on Form ITA—645P/ATF-4522/DSP53, for the U.S.

importer. Normally, the U.S. importer will submit this form at the time he applies for an import permit. This
document will serve as evidence to the government of the exporting company that the U.S. importer has
complied with import regulations of the U.S. Government and is prohibited from diverting, transshipping, or re-
exporting the material described therein without the approval of the U.S. Government.

Accordingly, based on its AECA delegated authority, ATF issues ICs for defense articles enumerated on the USMIL for
permanent importation, but not for items contained only on the USML in 22 CFR part 121.

Thank you.





Andrew

Andrew Lange

Chief, Office of Regulatory Affairs

Bureau of Alcohol, Tobacco, Firearms and Explosives
99 New York Avenue, NE, Room 6N-531
Washington, DC 20226

Direct: 202-648-7024

E-mail: Andrew.Lange@atf.gov

NOTICE: This e-mail message and any attached files are intended solely for the use of the addressee(s) named above in connection with official business. This
communication may contain Sensitive But Unclassified information that may be statutorily or otherwise prohibited from being released without appropriate
approval. Any review, use, or dissemination of this e-mail message and any attached file(s) in any form outside of the Bureau of Alcohol, Tobaceo, Firearms &
Explosives or the Department of Justice without express authorization is strictly prohibited.






AIRBUS

GROUP

June 9, 2014

Reference RIN 0694-AG00

Submission by email publiccomments@bis.doc.gov

These comments are submitted by Airbus Defense and Space Inc. on behalf of itself
and of the Airbus Group Export Compliance Office. The Airbus Group consist of
Airbus, Airbus Helicopters and Airbus Defence and Space, with main activities in
France, Germany, Spain, The Netherlands and United Kingdom.

The Airbus Group welcomes the proposed revisions to the support documentation
requirements and in particular the proposed rule, Federal Register Vol 79, n°68, dated
April 9, 2014, reference RIN 0694-AGO00.

U.S. Import Certificate:

The rule proposes that the U.S. Government would not, going forward, provide U.S.
Import Certificates.

Traditionally, the European governments have been asking for U.S. Import Certification
to approve national licenses for delivery of military items from a European country to the
U.S., including when the U.S. customer is the U.S. Government. This has been
particularely the case recently in Germany and Spain. We kindly suggest that the
U.S.Government does not cancel unilaterally the issuance of U.S. import certificate until
coordination with the nations that are requiring such document has taken place and
these nations modify their rules on their side accordingly.

748.11 a( (i):

This paragraph requires a statement by Ultimate Consignee and Purchaser for item(s)
requiring a license for any reason on the Commerce Control List and such item(s) are
valued at over $50,000. This requirement is very similar to a DSP 83 as required for
Significant Military Equipment under the ITAR. However, under ECR, numerous 500
and 600 series items will have values significantly higher than $50,000, resulting in the
Ultimate Consignee signing documentation which would not have been required when
these parts were controlled under the ITAR. Under the ITAR, such signature was
required only for Significant Military Equipment.

Normally, most customers purchase a complete system (i.e., satellite, aircraft, radar,
etc.), and would execute an end-use/user statement for the complete system. For
transactions that included USML Significant Military Equipment DSP-83’s were also
obtained, but this requirement did not extend to lower-level items. The current
requirement under 748.11(a)(i) would in effect extend the need to obtain additional end-
use/user certifications that prior to reform were not rquired.
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We suggest either to delete this requirement altogether for non-D5 countries, or to
increase significantly the financial threshold to values commensurate with the need for
the Ultimate Consignee to make such statement. A reasonable value in our view would
be $1,000,000.00

If maintained, the requirement to obtain Ultimate Consignee statement in advance of
obtaining a license, would prevent the European industry from optimizing their
procurement of U.S. equipment and effectively conduct Long Lead Items or “bulk”
procurement” in advance of a customer being identified. This optimization is critical to
the affordability and timeliness of Space and military assets for U.S. allies, and we do
not believe that such requirement is consistent with the level of control necessary for
items on the CCL, which have already been deemed not requiring the controls of the
USML.

Corinne Kaplan,
Airbus Defense and Space Inc., VP Affiliate Trade Compliance
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AEROSPACE INDUSTRIES

June 9, 2014

U.S. Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division
1401 Constitution Ave NW
Room 2099B

Washington, D.C. 20230

To Whom it May Concern,

The Aerospace Industries Association (AIA) and our member companies appreciate the opportunity to
comment on the Department of Commerce’s proposed changes to supporting documentation required to
be submitted for license applications under the Export Administration Regulations (EAR), as well as the
Bureau of Industry and Security’s (BIS’s) role in issuing documents for the Import Certificate and
Delivery Verification system. Below we would like to highlight a few concerns and requests for
clarification raised by our membership.

Background Section

Change to the IC/DV Systems: In its proposed changes to the IC/DV system BIS states that the US
Government has unsuccessfully attempted to implement changes to the import certificate requirement
through Wassenaar, “but participating countries have not reach a consensus on this issue”. If this is the
case, wouldn’t other countries refuse to issue licenses/delay approvals if they believe in continuing the
implementation of this requirement? Has the U.S. government assess the impact to US exporters/US
exports of eliminating the issuance of this document in this manner?

Request for Clarification: The rule mentions that ATF will continue issuing USML I/Cs. ATF only has
jurisdiction over USMIL and has stopped issuing USML-related I/Cs. Our companies have requested
clarification that ATF will only issue for USMIL.

§748.9

AJA’s member companies expressed confusion regarding this section, and we propose the following

language changes to increase clarity:

Paragraphs (a) OR (d): We request that these sections include a note that support documents ARE NOT
required for end-users.
e AIA recommends the following language: “Applicants do not need to obtain support
documentation for end-users”.






Paragraph (b)(1): AIA recommends striking “for certain transactions”. The chapeau already says there is
no requirement if the item is excepted by paragraph (d).

Paragraph (b)(2): We recommend rewording to “license applications for exports of firearms and related
commodities to destinations listed in Country Group A:7”

Paragraph (b)(3): We recommend changing the language in this paragraph to “license application for
exports to destinations NOT identified in Country Group A:7.” If BIS already has country groups
identified in Supplement 1 to Part 740, is there a need to create an extra layer of country-groups in 772 to
define the Americas? The OAS is a regime the U.S. participates in that creates benefits and requirements,
and should be included in A like the other main regimes. Also, it is easier for the average exporter to have
them all in one section versus several (e.g. 740, 772).

Paragraph (e)}(1}: Is the English translation paragraph required here?

Paragraph ()(1): AIA recommends striking the requirement to retain the original requirement on file. Due
to email and other electronic tools, our companies may not receive an original, but will receive a copy that
meets the requirements of 762.5. AIA suggests the following language: “license applicants must retain on
file the support document related to a license application submitted to BIS.

Paragraph (h): AIA recommends striking “import certificate,” as they are being eliminated.

§748.10

AIA’s member companies expressed confusion regarding this section, and we request clarification and/or
propose the following language revisions:

Paragraph (a)(3): AIA’s member companies request clarification if this paragraph refers to the total value
of the license or a line item.

Paragraph (b)(1): We make the same recommendation for this paragraph as our rationale stated for
748.9(f)(1), as well as the removal of the last sentence requiring original.

Paragraph (b)(2): Our members ask how BIS is going to ensure the address for the Export Control
Division 1 of the PRC’s Ministry of Commerce; Department of Mechanic, Electronic and High
Technology Industries is current, and if the regulation is the best place for this address. Having it on the
BIS website with a reference in the regulation may be more effective.

Paragraph (d): China has traditionally taken a very long time to issue End-User Statements. Our members
recommend that leeway could be given the applicant to obtain the license, but with the condition not to
export until the document is on file.

Paragraph (d)(5): We believe that an end-user statement should be valid until all items listed are shipped.
MOFCOM will not issue new ones until that happens.

Paragraph (e)(2): If the end-user certification is identifying specific goods to be exported by a specific US
exporter, our members request clarification as to the concerns of it being returned to the PRC, as they
would be unable to use it and this is immaterial if the applicant is allowed to retain a copy.






§748.11

With the implementation of Export Control Reform, AIA recommends that BIS mirror DDTC and only
require ultimate consignee statements for items that are on the Wassennar Very Sensitive List. Currently,
the ITAR only requires end-use statements (DSP-83) for SME items. Additionally, our members have the
following questions and recommendations:

Paragraph (a): Can examples be provided for further clarity?

Paragraph (¢): Similar to the license application requirements, all the requirements of using company
letterhead should be in a Supplement [748.11(c)] or in a sample on the website.

Paragraph (d)(ii): AIA recommends a timeline of four years to be consistent with current license
expiration date.

§748.11 (part 2)

The Statement of Ultimate Consignee and Purchaser as outlined in §748.11 could be regarded as the
Commerce Department’s equivalent to the State Department’s DSP-83 Non-transfer and Use
Assurances'. Both documents are signed by the foreign parties and provided as license submission
support documentation in certain circumstances. The key difference between when these documents are
required to support a license submission is that the EAR utilizes situational parameters to determine
necessity and the ITAR ties the necessity to the exported item itself. Under the ITAR, if the product
being exported is designated as Significant Military Equipment (SME) it will always require a DSP-83 to
support its export license submission (with very limited exceptions). The only exceptions are when the
export is temporary or for permanent sales directly to the Canadian Government’. Under the EAR, the
dollar value of the export request and the country of end use appear to be the guiding determinants. With
such dissimilar approaches to support documentation requirements, there will inevitably be times when
support documentation would be required under the EAR that previously did not exist under the ITAR.
Therefore, those items shifting to the EAR as a result of Export Control Reform (ECR) will be subject to
requirements that previously did not exist.

The EAR provides for certain exceptions from providing the Statement of Ultimate Consignee and
Purchaser. The proposed changes to the EAR’, although very similar to what currently exists in the EAR;
produce an appearance of inconsistent and potentially unfair treatment of exports to our largest allies.
Specifically, the majority of the U.S. defense allies are from countries outside of the territories identified
as “Americas”. For example, requiring a Statement of Ultimate Consignee and Purchaser from companies
in the UK. but not requiring it from Nicaraguan or Colombian companies seems unbalanced. Please
consider the following as illustrative examples of applying the support documentation exceptions as
outlined in the EAR Proposed Rule:

UK. Government End User:
A license submission related to the sale of $100,000 worth of hardware captured at ECCN 0A606.x to the
U.K. Government (a country identified as not part of the Americas) through their contracting agent, a

' See §123.10

? See the Department of State, Directorate of Defense Trade Controls’ Guidance on ITAR Exemption Effective May
30, 2001, page 4, identifying that separate diplomatic notes are in place between the two governments to allow for
such an exception.

® See Federal Register Proposed Rule, RIN 0694-AG00, dated April 9, 2014





U K. company, would require a statement from the U.K. company but not the government. Previously
under the ITAR, the same license submission would not require a DSP-83* from either party.

Nicaraguan Government End User:

A license submission related to the sale of $100,000 worth of hardware captured at ECCN 0A606.x to the
Nicaraguan Government (a country identified as part of the Americas) through their contracting agent, a
Nicaraguan company, would not require a statement from either the Nicaraguan company or the
government.

The above example demonstrates the unbalanced nature of the requirements to obtain a Statement of
Ultimate Consignee and Purchaser for items previously controlled under the ITAR.

There language used in §748.9 (d)(1) outlined below requires clarification.
....no support document is required for any of the following situations:

i If either the ultimate consignee or purchaser is not a foreign government or foreign
government agency, however, a support document may still be required from the
nongovernmental party;

Please provide clarity on what would constitute a situation where documentation MAY still be required.
The lack of additional reference makes this section unclear.

It was noted that no exception existed for a U.S. Government end user in a foreign country.

Conclusion:

The Department of Commerce should adjust its approach to when a Statement of Ultimate Consignee and
Purchaser will be required to support license submissions. Their approach should be more in line with the
Department of State’s ITAR and be based on the item being exported rather than the value of the items
being exported. One of the goals of ECR was to put the highest walls around the most sensitive products
which should also translate to the items on the CCL. Any additional support documentation for license
submissions should only be required when the item’s controls necessitate the additional step and effort to
obtain a Statement of Ultimate Consignee and Purchaser. Another goal of ECR was to eventually align
the regulations under one agency. Adjusting requirements such as support documentation will assist in the
eventual evolution of export control regulations.

* This assertion is based on the various publications regarding the purpose for transitioning items to the CCL under
ECR and that those items moved from the USML to the CCL were not Significant Military Equipment (SME).





§748.13

Recommendation: For BIS-711, since there is no requirement to submit, it seems more appropriate to
require that a dated letter be kept on the license file as to why the document was not obtained.

Supplement 4 to Part 748

Request for Clarification/Recommendation: AIA’s member companies found the table confusing and we
recommend making 748.9 tighter and instead posting a decision tree to the BIS website.

Best Regards,

%/LA\__,__

—
Remy Nathan

Vice President, International Affairs
Aerospace Industries Association





