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(4) If the service information contains steps
that are labeled as RC (Required for
Compliance), those steps must be done to
comply with this AD; any steps that are not
labeled as RC are recommended. Those steps
that are not labeled as RC may be deviated
from, done as part of other actions, or done
using accepted methods different from those
identified in the specified service
information without obtaining approval of an
AMOC, provided the steps labeled as RC can
be done and the airplane can be put back in
a serviceable condition. Any substitutions or
changes to steps labeled as RC require
approval of an AMOC.

(n) Related Information

(1) For more information about this AD,
contact Darby Mirocha, Continued
Operational Safety and Certificate
Management, 102A, FAA, Atlanta Aircraft
Certification Office, 1701 Columbia Avenue,
College Park, GA 30337; phone: 404—474—
5573; fax: 404—474-5606; email:
darby.mirocha@faa.gov.

(2) For Gulfstream, Triumph
Aerostructures, and General Electric (GE)
Aviation service information identified in
this AD, contact Gulfstream Aerospace
Corporation, Technical Publications Dept.,
P.O. Box 2206, Savannah, GA 31402-2206;
telephone 800-810-4853; fax 912-965—-3520;
email pubs@gulfstream.com; Internet http://
www.gulfstream.com/product_support/
technical pubs/pubs/index.htm. You may
view this referenced service information at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
September 20, 2014.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-23374 Filed 9-30-14; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 762
[Docket No. 140905755-4755-01]
RIN 0694-AG30

Request for Public Comment on the
Recordkeeping Requirements of the
Export Administration Regulations

AGENCY: Bureau of Industry and
Security, Department of Commerce.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Bureau of Industry and
Security (BIS) is seeking public
comment on the recordkeeping
requirements of the Export
Administration Regulations (EAR). BIS
is reviewing its requirements on record

retention and record creation and is
considering proposing revisions to such
requirements. BIS seeks public
comment on ways to improve the
recordkeeping requirements of the EAR
to reduce unnecessary burden, increase
clarity, address changes in technology
and data management, and maintain the
tools necessary for compliance with and
enforcement of the EAR. This advance
notice of proposed rulemaking is part of
BIS’s retrospective regulatory review
being undertaken pursuant to Executive
Order 13563.

DATES: Comments must be received by
December 1, 2014.

ADDRESSES: Comments may be
submitted to the Federal rulemaking
portal (http://www.regulations.gov). The
regulations.gov ID for this notice of
inquiry is: BIS-2014—-0035. Comments
may also be submitted via email to
publiccommments@bis.doc.gov or on
paper to Regulatory Policy Division,
Bureau of Industry and Security, Room
2099B, U.S. Department of Commerce,
Washington, DC 20230. Please refer to
RIN 0694—-AG30 in all comments and in
the subject line of email comments. All
comments (including any personally
identifying information) will be made
available for public inspection and
copying.

FOR FURTHER INFORMATION CONTACT:
Steven Emme, Office of the Assistant
Secretary for Export Administration,
202-482-5491, steven.emme@
bis.doc.gov.

SUPPLEMENTARY INFORMATION:
Background

On August 5, 2011, the Bureau of
Industry and Security (BIS) published a
notice of inquiry in the Federal Register
(76 FR 47527) seeking comments
pertaining to a retrospective regulatory
review being conducted by BIS pursuant
to Executive Order 13563, which
President Barack Obama issued to
improve regulation and regulatory
review. Among other things, the
President stressed the need for the
regulatory system to allow for public
participation and an open exchange of
ideas, as well as promote predictability
and reduce uncertainty. The President
also emphasized that regulations must
be accessible, consistent, written in
plain language, and easy to understand.
Through its notice of inquiry on this
retrospective regulatory review, BIS
sought comments on aspects of the
Export Administration Regulations
(EAR) that are not immediately affected
by the Export Control Reform (ECR)
initiative and that could improve clarity
in the EAR or streamline requirements

to improve efficiency and reduce
burden.

Consistent with that notice of inquiry,
this advance notice of proposed
rulemaking seeks public comment on
BIS’s recordkeeping requirements. The
recordkeeping requirements are
primarily in part 762 of the EAR and
apply to both the export control
provisions and antiboycott provisions of
the EAR. Part 762 describes, inter alia,
those transactions and persons subject
to recordkeeping requirements in
§762.1, as well as those records
required to be maintained in § 762.2 for
the duration described in § 762.6. While
most recordkeeping requirements
pertain to documents that are created for
purposes other than retention (e.g., to
obtain an export license or to file
Electronic Export Information), some
provisions of the EAR require the
creation of a document solely for record
retention purposes. Section 762.2 refers
to those sections of the EAR that either
require the creation of a record or
otherwise reference recordkeeping
requirements. Additionally, part 762
describes requirements on maintaining
original records or reproductions, as
well as producing records for
inspection.

The recordkeeping provisions have
not been comprehensively reviewed
since part 762 became effective in 1996.
While BIS previously updated part 762
to take into account electronic
submissions of license applications and
other requests under the SNAP-R
system, BIS has not reviewed the
recordkeeping requirements to take into
account changes in data management
systems and record retention practices
since that time. In addition, BIS has not
comprehensively analyzed part 762 and
compared it to the recordkeeping
requirements of similar regulations,
such as the International Traffic in Arms
Regulations (ITAR) administered by the
Department of State. Under ECR, BIS
has been working with the Department
of State to harmonize key terms where
possible. The structure and form of the
EAR recordkeeping requirements vary
greatly from the structure and form of
the ITAR recordkeeping requirements,
as only one section in the ITAR (22 CFR
122.5) describes the required retention
of records. While this advance notice of
proposed rulemaking is not part of ECR,
BIS will take into account the
provisions of the ITAR if beneficial to
the EAR.

Request for Public Comments

BIS is considering proposing revisions
to the recordkeeping requirements of the
EAR to more effectively describe those
records and persons subject to the





Federal Register/Vol.

79, No. 190/ Wednesday, October 1,

2014 /Proposed Rules 59167

requirements while attempting to
reduce burden, improve clarity, take
into account current data management
processes, and maintain the necessary
tools for effective compliance and
enforcement. In order to propose such
revisions, BIS seeks public comment on
all aspects of its recordkeeping
requirements. BIS would like to receive
public comments that are as specific
and well-supported as possible. Helpful
comments will include a description of
a problem or concern, available data on
cost or economic impact, and a
proposed solution. BIS also welcomes
comments on aspects of the current
recordkeeping provisions that are
considered effective or well designed. In
particular, BIS invites the public to
submit comments on the following
issues:

(1) How have the current
recordkeeping requirements of the EAR
positively or negatively affected
organizations? Quantitative analyses on
this topic would be beneficial.

(2) Are there any recordkeeping
provisions or references to documents
that are out of date? Are there
provisions in the recordkeeping
requirements that should be updated to
take into account technological changes
in how business is conducted and
records are maintained?

(3) Should the recordkeeping
provisions make transactional
distinctions on when records should be
created or maintained? For instance,
should intangible transfers of
technology or software be treated
differently than tangible exports or
reexports for record creation and record
retention purposes? Or would it be
preferable to avoid making distinctions
in order to have more clear and concise
requirements?

(4) Would be efficient to make a
distinction in Part 762 between
provisions that require the maintenance
of records created in the ordinary course
of business as opposed to those that
require the creation of records for export
control purposes that would not
otherwise be created in the ordinary
course of business?

(5) Are there any record creation
requirements in the EAR that should be
reviewed or revised?

(6) Are there any recordkeeping
requirements under U.S. or other law
that would serve as good examples for
the EAR?

Comments should be submitted to BIS
as described in the ADDRESSES section of
this notice of inquiry by December 1,
2014. BIS will consider all comments
submitted in response to this advance
notice of proposed rulemaking that are
received before the close of the

comment period. Comments received
after the end of the comment period will
be considered if possible, but their
consideration cannot be assured. BIS
will not accept public comments
accompanied by a request that a part or
all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason. BIS will return such comments
and materials to the persons submitting
the comments and will not consider
them. All public comments in response
to this advance notice of proposed
rulemaking must be in writing and will
be a matter of public record, and will be
available for public inspection and
copying on the BIS Freedom of
Information Act (FOIA) Reading Room
at http://efoia.bis.doc.gov/index.php/
electronic-foia/index-of-documents.

Dated: September 25, 2014.
Kevin J. Wolf,

Assistant Secretary of Commerce for Export
Administration.

[FR Doc. 2014-23372 Filed 9-30-14; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 7 and 75

[Docket No. MSHA-2013-0033]

RIN 1219-AB79

Refuge Alternatives for Underground
Coal Mines

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Request for information;
extension of comment period.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is extending
the comment period on the Agency’s
Request for Information (RFI) on Refuge
Alternatives for Underground Coal
Mines to give interested parties
additional time to review research
reports from the National Institute for
Occupational Safety and Health
(NIOSH) and other relevant information
and provide substantive comments.
DATES: The comment period for the RFI
published on August 8, 2013 (78 FR
48593), last extended on June 3, 2014
(79 FR 31895), has been further
extended. Comments must be received
or postmarked by midnight Eastern
Daylight Saving Time on April 2, 2015.
ADDRESSES: Submit comments and
informational materials, identified by
RIN 1219-AB79 or Docket No. MSHA-
2013-0033, by one of the following
methods:

e Federal E-Rulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Email: zzMSHA-comments@
dol.gov. Include RIN 1219-AB79 or
Docket No. MSHA-2013-0033 in the
subject line of the message.

e Mail: MSHA, Office of Standards,
Regulations, and Variances, 1100
Wilson Boulevard, Room 2350,
Arlington, Virginia 22209-3939.

e Fax:202-693-9441.

e Hand Delivery or Courier: MSHA,
1100 Wilson Boulevard, Room 2350,
Arlington, Virginia, between 9:00 a.m.
and 5:00 p.m. Monday through Friday,
except Federal holidays. Sign in at the
receptionist’s desk on the 21st floor.

Instructions: All submissions must
include RIN 1219-AB79 or Docket No.
MSHA-2013-0033. Do not include
personal information that you do not
want publicly disclosed; MSHA will
post all comments without change to
http://www.regulations.gov and http://
www.msha.gov/currentcomments.asp,
including any personal information
provided.

Docket: For access to the docket to
read comments received, go to http://
www.regulations.gov or http://
www.msha.gov/currentcomments.asp.
To read background documents, go to
http://www.regulations.gov. Review the
docket in person at MSHA, Office of
Standards, Regulations, and Variances,
1100 Wilson Boulevard, Room 2350,
Arlington, Virginia, between 9:00 a.m.
and 5:00 p.m. Monday through Friday,
except Federal Holidays. Sign in at the
receptionist’s desk on the 21st floor.

Email Notification: To subscribe to
receive an email notification when
MSHA publishes rules in the Federal
Register, and program information,
instructions, and policy, go to http://
www.msha.gov/subscriptions/
subscribe.aspx.

FOR FURTHER INFORMATION CONTACT:
Sheila A. McConnell, Acting Director,
MSHA, Office of Standards,
Regulations, and Variances, at
McConnell.Sheila. A@dol.gov (email);
202—693-9440 (voice); or 202-693-9441
(facsimile). These are not toll-free
numbers.

SUPPLEMENTARY INFORMATION: On August
8,2013 (78 FR 48593), MSHA published
an RFI on Refuge Alternatives for
Underground Coal Mines. The comment
period was scheduled to close on
October 2, 2014 (79 FR 31895), after
three extensions. In response to
requests, MSHA is extending the
comment period to April 2, 2015, to
allow interested parties additional time
to review recent studies from the
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November 21, 2014

Mr. Steven Emme

Regulatory Policy Division

Bureau of Industry and Security, room 2099B
U.S. Department of Commerce

Washington, DC 20230

Subject: Request for Public Comment on the Recordkeeping Requirements of the
Export Administration Regulations, RIN 0694-AG30

Reference: Federal Register/ Vol. 79, No. 190/ Wednesday, October 1, 2014/ Proposed
Rules

Dear Mr. Emme,

The Boeing Company (“Boeing”) appreciates the opportunity to comment on the
recordkeeping requirements of the Export Administration Regulations (“EAR”). This is a timely
effort given the increased number of items and exporters operating under Commerce jurisdiction
as a result of Export Control Reform. Accurate recordkeeping is necessary for the Bureau of
Industry and Security (“BIS”) to perform its compliance function. However, the current
regulations are overly broad and outdated, which creates a significant burden on exporters. As
business practices and technology have evolved so should the recordkeeping requirements.
Below, Boeing recommends principles we believe should guide the recordkeeping revision
effort, specific recommended text changes, and responses to the specific questions posed in the
Request for Public Comments.

Recommended Recordkeeping Principles

1. Only those records that document the essential information relating to the export or re-
export should be required to be kept, namely: commodity information, including
classification, end user(s), end use, parties, destinations, and restrictive trade practices or
notices from BIS. These are the same information areas required on a license application.

2. As information is more digitized and centralized, the standard for recordkeeping should
predominantly consist of the retention of essential information and data elements, rather
than the types of documentary media (e.g., notes, correspondence, contracts)

3. Requirements for original documents or for manually signed documents should be
eliminated. Original records converted into a different, but still reproducible format, such
as PDF format, should be acceptable. This format is acceptable for SNAP-R records.
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4. AES records should be sufficient for No License Required items classified as EAR99 or
only controlled for Anti-Terrorism (“AT”) reasons as these represent the lowest level of
risk. This change would enable compliance efforts to focus on items of true national

security significance.

5. To the extent possible, records required by BIS to be maintained should align with
records that exporters generate pursuant to compliant activities.

6. Once revised, the updated requirements should be incorporated into all other parts of the
EAR that touch on recordkeeping. Two sections that arose in our review are Parts
748.11(b) and 748.9(c)(1)."

Recommended Text Changes

1. Part 762.2(a)(1) and (2), Transactions subject to this part. This section should
predominantly describe the information that exporters must be able to produce rather than a strict
list of types of records to keep. Suggested text:

(a) Records required to be retained
The records required to be retained under this part 762 include the following:

(2) Records that will completely identify:
a. item(s);
b. end user(s);
c. end use(s);
d. parties to the transaction;
e. destination;
f. essential correspondence; and
g. restrictive trade practices or boycotts described in part 760 of the EAR.

2. Part 762.2(b)(1), Records retention references. Given that the list of 53 additional areas of
the EAR that relate to recordkeeping is already subject to the caveat, “include, but are not limited
to”, delete this list and state that additional areas of the EAR may require recordkeeping as well.
Suggested text:

17481 1(b) Submission of the Statement by Ultimate Consignee and Purchaser

.... The applicant must receive the manually-signed original within 60 days from the date the original is signed by
the ultimate consignee. The applicant must, upon receipt, retain the manually-signed original, and both the ultimate
consignee and purchaser should retain a copy of the statement in accordance with the recordkeeping provisions
contained in part 762 of the EAR.

748.9 (¢)(1) License applications supported by an Import Certificate or End User Statement

You may submit your license application upon receipt of a facsimile or other legible copy of the Import Certificate
or End-User Statement, provided that no shipment is made against any license issued based upon the Import
Certificate or End-User Statement prior to receipt and retention of the original statement by the applicant.
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(b) Additional records retention requirements

Other parts, sections, or supplements of the EAR also require the retention of
records or contain recordkeeping provisions that must be considered in
addition to the requirements of this Part.

3. Part 762.2(c), Special recordkeeping requirement. This section was applicable to exports
following the lifting of comprehensive sanctions on Libya in 2004. The situation in Libya has
changed dramatically since then obviating the need for these provisions, which should be

deleted.

4. Part 762.4, Original Records Required and Part 762.5, Reproduction of Original
Records. These sections seem to mirror the requirements of the International Traffic In Arms
Regulations (“ITAR”), specifically Part 122.5. We recommend adopting that ITAR text,
included below for your convenience. We believe that it is more streamlined and would result in
alignment between the two sets of regulations. The aforementioned ITAR provision states in

pertinent part:

Records in an electronic format must be maintained using a process or system
capable of reproducing all records on paper. Such records when displayed on a
viewer, monitor, or reproduced on paper, must exhibit a high degree of
legibility and readability. (For the purpose of this section, “legible” and
“legibility”” mean the quality of a letter or numeral that enables the observer to
identify it positively and quickly to the exclusion of all other letters or
numerals. “Readable” and “readability” means the quality of a group of letters
or numerals being recognized as complete words or numbers.) This
information must be stored in such a manner that none of it may be altered
once it is initially recorded without recording all changes, who made them, and
when they were made. For processes or systems based on the storage of digital
images, the process or system must afford accessibility to all digital images in
the records being maintained. (22 C.F.R.§ 122.5)

5. Part 772, ““export control documents” definition. As explained more fully below, the
current definition does not clearly define the records related to the physical export by shipment
or hand carry that must be retained.

Specific issues identified in the Request for Public Comments

1) How have the current recordkeeping requirements of the EAR positively or negatively
affected organizations? Quantitative analyses on this topic would be beneficial.

Boeing maintains contracts with record management services across the globe to comply with
record keeping requirements. As current recordkeeping requirements are overly broad, this
imposes a significant resource burden without a specific corresponding compliance benefit.
Costs associated with EAR recordkeeping requirements include supplies, labor, IT, and database
maintenance expenses for preparing, compiling, and filing export documentation in hard copy
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and electronically as well as payments for records management services for storage and eventual
disposition of hardcopy files.

2) Are there any recordkeeping provisions or references to documents that are out of
date? Are there provisions in the recordkeeping requirements that should be updated to
take into account technological changes in how business is conducted and records are

maintained?

EAR Part 762.2(a)(1) refers to the definition of “Export control document™ in Part 772. The
definition focuses on export license applications and specific forms and activities associated with
physical exports. The current text does not clearly define records related to the physical export
transaction by shipment or hand carry. This results in overly broad records retention. Further
clarity in the definition of required records will increase compliance and promote greater
efficiency.

Boeing recommends the following revisions to the definition of “‘export control documents”

(new text in italics)

... Electronic Export Information (EEI) on the Automated Export System
(AES) Internal Transaction Number (ITN) or exemption from ALS filing
legend used in connection with U.S. exports subject to the EAR submitted by
exporters and agents pursuant to the export clearance requirements of Part
758 of the EAR; the commercial invoice submitted by exporters and agents
used for export transfer declarations to any non-U.S. country; dock Receipt,
bill of lading or other equivalent shipment lading document submitted by
exporters and agents used for export shipments to any non-U.S. country; power
of attorney granting U.S. agent use and application for U.S. export shipments
to any non-U.S. country on behalf of Principal Party in Interest ...

Outdated language does not accommodate integrated express carriers such as FedEXx,
DHL and UPS that do not issue bills of lading but instead generate package labels that are used
as “Shipment Lading Documents”. The “Shipment Lading Document™ includes the ITN or
exemption from AES filing legend, the Destination Control Statement, any applicable 600 or 500
series ECCN and any applicable Government Furnished Equipment (“GFE”) document
statement required on the traditional bill of lading or dock receipt.

Further, Boeing believes that AES retains the required data elements, so that when
reference to ITN or exemption from AES filing legend is retained, along with the other
documents listed above, an adequate record of export declaration is available for use by
enforcement authorities.

3) Should the recordkeeping provisions make transactional distinctions on when records
should be created or maintained? For instance, should intangible transfers of
technology or software be treated differently than tangible exports or re-exports for
record creation and record retention purposes? Or would it be preferable to avoid
making distinctions in order to have more clear and concise requirements?
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Recordkeeping for individual transactions such as technology transfers made during
collaborative discussions between U.S. and non-U.S. design partners is must be carefully
considered. A practical approach to technology transfer recordkeeping is the documentation of
the time span over which intangible exports were made pursuant to the authorization or the
period during which access was provided to information systems. An alternative approach could
be to assume that intangible technology exports take place during the entire period authorized by
the license or other authority.

4) Would it be efficient to make a distinction in Part 762 between provisions that require
the maintenance of records created in the ordinary course of business as opposed to
those that require the creation of records for export control purposes that would not
otherwise be created in the ordinary course of business?

As stated above, we believe that, to the extent possible, required records should align
with records that exporters generate pursuant to compliant activities.

5) Are there any record creation requirements in the EAR that should be reviewed or
revised?

All sections of the EAR that deal with recordkeeping should be reviewed and revised
based on the principles established in a revised Part 762 to ensure consistency. For example, if
electronic records are acceptable instead of hard copies or originals this should be reflected in
other recordkeeping sections.

6) Are there any recordkeeping requirements under U.S. or other law that would serve as
good examples for the EAR?

Elements of the updated ITAR recordkeeping requirements could be considered for
harmonization to the extent possible.

Thank you for considering Boeing’s input. Please do not hesitate to contact me if you
have any questions or need additional information. I can be reached at 703-465-3505 or via email

at christopher.e.haave @boeing.com.

Sincerely,

Christopher E. Haave
Director, Global Trade Controls
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Comment on FR Doc # 2014-23372
BIS-2014-0035-0001
11/30/2014

Jack Disbrow

Creation of records for the sole purposes of the record is not appropriate. If information available that
is part of existing laws is not sufficient submit a request to Congress that the law be changed. Stop the
growth of regulatory burden. While individual requirements may be minimal the overall effect is an
impediment to economic growth. A requirement for information must stand on its own and be vetted
before implementation. The necessity for the additional information cannot be determined by the
organization requesting the information.






Aviation

Kathleen L. Palmo

Executive-TC
International Trode Complionce

1299 Pennsylvanio Ave NW
Washington, D.C. 20004-2414
United States of America

T 202637 4206
F 202637 4300
kathleen.palmo@ge.com

Office of the Assistant Secretary for Export Administration
Bureau of Industry and Security

Room 2705

U.S. Department of Commerce

Washington, D.C. 20230

Regulation Id: BIS-2014-0035

December 1, 2014

Subject: Comments on the Recordkeeping Requirements of the Export Administration
Regulations (EAR)

Reference: RIN 0694-AG30

Dear Mr. Emme;

General Electric Company {GE} submits the following comments for the referenced notice of inquiry. GE

appreciates the Administration’s effort in taking this initial step at looking ot the recordkeeping

provisions and encourages BIS to continue working on this part of the EAR to ensure it aligns with its

export control reform simplification and modernization initiatives.

COMMENTS:

1. Current Impact & Recommended Changes

In today’s corporate culture, email and other electronic tools have become the primary media for the
exchange of information both domestically and across borders. GE believes the recordkeeping provisions
identified in 762.2{al(2}-{4) do not take into account how business is conducted today and create a great
burden to multinational corporations that rely heavily on the use of electronic collaboration tools.

For GE, employees send more than 6 million emails on a daily basis. Due to this great number, email
retention and moanagement becomes a challenge. The cost of archiving these emails averages $175 a
year per employee. For GE, that represents more thon $4 million a year.
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In addition to cost issues, these provisions assume that the creator of the correspondence can easily
assess whether the communication pertain to a transaction subject to the EAR. For muitinational
corporations where hundreds of employees may be tangentially involved in a transaction subject to the
EAR, it becomes almost impossible for everyone to know that they are working on a transaction subject
to the EAR that may require retention requirements beyond those documents retained in the ordinary
course of business.

Therefore, GE believes that 762.2(a) should be updated to eliminate items (1)-{11) and updated to capture
export control documents, as defined in Part 772 of the EAR, PLUS those documents the exporter
believes would recreate the key elements to the export or re-export {e.g. recipient, item description, end-
use). BIS should leave it to the exporter’s discretion to decide whether to create records as a mechanism
to meet the record retention requirements. Record creation just to meet recordkeeping requirements
may be a greater burden, particularly to multinational corporations dealing with numerous “license
required” and “no license required” transactions.

GE would like to highlight that from an enforcement or government audit perspective, there should not
be an impact to shifting the retention requirement to “those documents the exporter believes would
recreate the key elements to the export or reexport transaction”. The exporter would still have an
obligation to retain and provide those documents to the government upon request.

Lastly, GE does not recommend using the ITAR as a model for defining recordkeeping requirements. GE is
concerned that incorporating the ITAR's broad provisions will lead to interpretation issues that may make
the EAR recordkeeping requirements more of o burden to industry than it is today. Additionally, it is
importont to flag that the ITAR actually requires record retention for transoctions beyond export or
reexports (e.g. manufacture, acquisition, and disposition of defense articles).

2. OQutdated Provisions:

762.1: GE recommends the deletion of Paragraph (3] of this section as it seems to imply that there are no
record retention requirements for exports to Canada.

762.2{b): GE believes that the record retention references listed in 762.2(b) should be eliminated. Several
of these references are for items that no longer exist or for sections that do not add additional
recordkeeping requirements.

762.2{ck GE recommends removing the special recordkeeping requirement for OFAC licenses for exports
Libya. This seems to be an outdated requirement, but if not, BIS should be coordinating with OFAC to add
this requirement to OFAC’s regulaticns instead of the EAR.

762.3: GE encourages BIS to review this section thoroughly. Some of the records identified seem to be
out of date and no longer used by industry. Also, for those records that are current, BIS should ensure
that these retention exemptions are consistent with other regulatory requirements that may
concurrently impact the tronsoction like the Foreign Trade Regulations or Office of Foreign Assets
Controls Regulations.





3. Other considerations:
GE recommends creating o carve-out to transactions subject to recordkeeping for deemed exports that
do not require a license to the recipient. It is extremely difficult for companies to manage this
requirement as most collaboration tools are usually set to track only those deemed exports of
technology or source code requiring an export license.

We appreciate the opportunity to provide comments on this Notice of inquiry. If you have any questions
or require additional information concerning this submission, plegse contact the undersigned at (202)
637-4206 or by email at: kathleen.palma®@ge.com or Laura J. Molinari at {202) 637-4401 or by email at:
laura.molinari@ge.com

5,/.

Kathleen Lockard Palma
International Trade Compliance

Sincerely,






United Technologies Corporation /é “ n ite d

1101 Pennsylvania Avenue, NW.
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Submitted Via Email

December 1, 2014

Mr. Steven Emme

Regulatory Policy Division
Bureau of Industry and Security
Room 2099B

U.S. Department of Commerce
Washington, D.C. 20230

Attn: RIN 0694-AG30

Re:  Request for Public Comment on the Recordkeeping Requirements of the

Export Administration Regulations (79 Fed. Reg. 59166, October 1, 2014)

Dear Mr. Emme:

United Technologies Corporation (“UTC”)! appreciates the opportunity to submit
these comments in response to the Bureau of Industry and Security’s (“BIS”) advanced notice
of proposed rulemaking conceming the recordkeeping requirements of the Export
Administration Regulations (“EAR”). The notice seeks public comment on ways to improve
the record retention and record creation requirements of the EAR to reduce unnecessary
burden, increase clarity, address changes in technology and data management, and maintain
the tools necessary for compliance with and enforcement of the EAR. The notice is part of
BIS’s retrospective regulatory review being undertaken pursuant to Executive Order 13563.

UTC strongly encourages BIS’s comprehensive review and, ultimately, revision of the
recordkeeping requirements in Part 762 and associated sections of the EAR, which have not
been systematically reviewed or amended since the mid-1990s, to take account of profound
changes over the past two decades in the business and information technology (“IT”)
environment in which global companies operate. The increased use of virtual modes of
communication and collaboration — such as email, mobile messaging, web-based portals,
networked share drives, enterprise resource planning, and engineering and manufacturing
systems — has enhanced greatly the ease and frequency of information sharing and, as a result,
the volume and variety of digital records that are created. Digital records management and

! UTC is a global, diversified corporation based in Hartford, Connecticut, supplying a broad range of high
technology products and services to the aerospace and building systems industries. UTC’s companies are
industry leaders, among them Pratt & Whitney, Sikorsky, UTC Aerospace Systems, UTC Building & Industrial
Systems, which includes Otis and UTC Climate, Controls & Security, and United Technologies Research Center.
With 2013 revenues of $62.6 billion, UTC is the 19® largest U.S. manufacturer and 45% largest U.S. corporation.
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storage present significant challenges and associated costs,” and the IT landscape is
continuing to evolve in new directions such as cloud computing.

In today’s electronically interconnected business environment marked by thousands of
daily interactions with a global customer and supply base, UTC finds the current
recordkeeping framework of the EAR to be outmoded, hard to understand, and difficult to
apply. The record retention requirements are exceptionally broad in scope and
undifferentiated in their application to transactions subject to the EAR. The requirements in
Part 762 could be read to require retention of virtually all tangible and intangible records
generated in the normal course of business, whether those records are directly related or
ancillary to a regulated transaction. The recordkeeping provisions also make no distinction
based on the nature of and/or the authorization requirements for transactions subject to the
EAR, applying equally to tangible and intangible transactions as well as license required and
no license required transactions.

UTC believes the recordkeeping framework can be simplified and streamlined to be
more targeted and less burdensome on industry, while balancing BIS’s interest in ensuring the
preservation of records that establish the essential facts about a regulated transaction needed
for compliance and enforcement of the EAR. Restructuring the recordkeeping requirements
also is consistent with the Administration’s Export Control Reform agenda, and its stated goal
of strengthening national security and the competitiveness of U.S. manufacturing and
technology sectors by focusing on current threats and the changing technological landscape.

Comments Relating to Scope (Part 762.1)

The scope of transactions subject to Part 762 encompasses all exports of commodities,
software and technology from the United States, including items classified as EAR99 or
controlled only for antiterrorism reasons. Covered transactions also include any known
reexports, transshipment, or diversions of items exported from the United States that remain
subject to the EAR. The structure of the requirements means the same expanse of records
defined in §762.2(a) must be retained for exports and reexports from abroad of EAR99 and
AT-controlled items, eligible for NLR to most of the world, as for transactions involving
more highly controlled items subject to authorization requirements. This greatly amplifies the
recordkeeping burden on regulated parties, especially with regard to the massive volume of
intangible transactions and associated electronic communications involving NLR technology.

We recommend BIS make distinctions in the recordkeeping requirements based on the
nature of the transaction subject to the EAR. Export and reexport transactions that are not
subject to authorization requirements, including based on the general prohibitions, should not
warrant the same level of recordkeeping as transactions subject to a license or license
exception. As described below, we suggest an approach to recordkeeping that moves away
from identifying the universe of types of documents that must be retained and instead focuses
on retaining records that allow the essential details of a regulated transaction to be identified.

2 For the aerospace population alone at UTC (nearly 100,000 mailboxes), we estimate storage requirements to
be roughly 100 terabytes per year for retaining copies of all emails. Storage costs may exceed $3M per year.
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We also recommend that BIS clarify the intent of §762.1(a)(3) relating to exports to
Canada, and whether such exports to Canada for end use in Canada or the United States are
within the scope of §762.1.

Comments on Record Retention (Part 762.2(a) and 762.3)

The current architecture of Part 762 is based on identifying the types of records that
are included and excluded from the record retention requirements. Section 762.2(a) specifies
an affirmative list of records that must be maintained, culminating with a catch-all entry for
“other records” pertaining to transactions within the scope of the EAR, while §762.3 sets out
a laundry list of records that are exempt from retention requirements, many of which have no
connection to transactions subject to the EAR. This architecture is overly broad and
inefficient, potentially capturing records that are not directly relevant or necessary to recreate
the essential elements of a regulated transaction. It is also impractical to sustain, given the
constant evolution of technological tools that enable global business transactions and, thus, of
the types of records that relate to those transactions.

In particular, the types of records described in §762.2(a)(2)-(4) (memoranda, notes,
and correspondence) and the catch-all provision in §762.2(a)(11) (other records pertaining to
covered transactions) are virtually unbounded in scope and could be construed to encompass
all records, tangible and intangible (e.g., email and IT system generated metadata files),
created in the normal course of business no matter how ancillary to the subject transaction.
The ubiquitous use of email and IT systems in today’s business environment greatly
magnifies the volume of digital records potentially subject to recordkeeping, but which do not
add any value in establishing the facts of a regulated transaction. The focus of recordkeeping
should be on records directly establishing or pertaining to the export, reexport or transfer
itself, as such records contain information on the essential factual elements of the transaction.

We recommend BIS maintain a bounded list of defined “export control documents” to
be retained as specified in §762.2(a)(1) and defined in §772, but abandon the affirmative (but
essentially unbounded) list of other types of records that must be retained in §762.2(a)(2)-(11)
and the separate list of records that are exempt from retention in §762.3. As an alternative, BIS
should consider a general requirement that other records be retained sufficient to identify the
essential elements or details of a regulated transaction. These data elements may include the
date of the transaction, a description of the transaction, including the commodities, software or
technology subject to the EAR, the quantity and value of items subject to the transaction, the
name and address of all parties to the transaction, etc.

* Section 762.2(a)(9), specifying “restrictive trade practice or boycott documents and reports,” is redundant as
the definition of “export control document” in §762.2(a)(1) includes a U.S. exporter's report of request received
for information, certification, or other action indicating a restrictive trade practice or boycott imposed by a
foreign country against a country friendly to the U.S., submitted to the Commerce Department in accordance
with Part 760 of the EAR.
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Comments on Record Retention References (Part 762.2(b))

This subsection of the recordkeeping requirements lists certain other parts, sections
and supplements of the EAR that make specific reference to the record retention requirements
in Part 762, or that contain additional, specific record creation requirements. We believe it
would be more efficient and helpful to the regulated community to make a distinction in
762.2(b) between those EAR provisions that require retention of records that are otherwise
created in the ordinary course of business, and those provisions that require the creation of
records for export control purposes that would not otherwise be created in the ordinary course
of business. For instance, this subsection references §740.1, Introduction (to License
Exceptions), which states that records of transactions involving exports under any of the
license exceptions must be maintained in accordance with Part 762. However, several other
exceptions referenced in §762.2(b) impose specific record creation requirements (e.g., §740
740.10(c), RPL; §740.13(h), TSU). Still other sections cross-referenced in §762.2(b) make
no specific reference to recordkeeping.

Examples of Other Recordkeeping Requirements

In other export control regimes around the world, the recordkeeping requirements
reflect a common policy interest in maintaining records sufficient to determine the essential
facts surrounding a regulated transaction. As a reference, we attached the United Kingdom’s
Export Control Order of 2008, Part 5, Section 29, Record keeping — general (Attachment 1).
We believe this approach is more streamlined, efficient, and administrable, while also
preserving the tools and information necessary to support compliance and enforcement
objectives.

For additional information, please contact the undersigned at (202) 336-7467 or
peter.jordan@utc.com.

Sincerely,

(A -

Peter S. J oraan
Director, Senior International Trade Counsel
United Technologies Corporation

Attachment 1
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Status: This is the original version (as it was originally made). This
item of legisiation is currently only available in its original format.

STATUTORY INSTRUMENTS

2008 No. 3231

The Export Control Order 2008

PART 5
LICENCES, ETC.

Record keeping — general

29. (1) A person who—
(a) acts under the authority of a general licence granted by the Secretary of State; or

(b) acts under the authority of the Community General Export Authorisation whilst
established in the United Kingdom

shall keep detailed registers or records.

(2) The registers or records shall contain sufficient detail as may be necessary to allow the
following information, where appropriate, to be identified in relation to each act carried out under
the authority referred to in paragraph (1)—

(a) a description of the act;

(b) a description of the goods, software or technology to which the act relates;
(c) the date of the act or the dates between which the act took place;

(d) the quantity of the goods (if any) to which the act relates;

(e) the name and address of the person referred to in paragraph (1);

(f) the name and address of any consignee of the goods to which the act relates or any recipient
of the software or technology to which the act relates;

(g) in so far as it is known to the person referred to in paragraph (1), the name and address of
the end-user of the goods, software or technology to which the act relates;

(h) if different from the person referred to in paragraph (1), the name and address of the
supplier of the goods (if any) to which the act relates;
(i) any further information required by the licence or authorisation referred to in
paragraph (1).
(3) The registers or records referred to in paragraph (1) shall be kept—
(a) in the case of a general licence authorising an activity that would otherwise be prohibited

by Part 4 of this Order, for at least four years from the end of the calendar year in which
the authorised act took place;

(b) in any other case, for at least three years from the end of the calendar year in which the
authorised act took place

or for such longer period as may be specified in the licence or authorisation referred to in
paragraph (1).





Document Generated: 2014-11-17
Status: This is the original version (as it was originally made). This
item of legisiation 1s currently only available in its original format.

(4) The documents and records to be kept in accordance with Article 21(5) (records of exportation
and transfer of listed items within the customs territory) of the dual-use Regulation are the registers
or records referred to in paragraph (2)(a) to (i).
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Regulatory Policy Division

Bureau of Industry and Security, Room 2009B
U.S. Department of Commerce

Washington, DC 20230

Subject: AIA Public Comments on 79 FR 59166 (RIN 0694-AG30)

The Aerospace Industries Association (AIA) and our member companies appreciate the
opportunity to comment on the Department of Commerce’s proposed revisions to the recordkeeping
requirements of the Export Administration Regulations (EAR). Within the Federal Register Notice
BIS sough comment on six questions pertaining to possible improvements of the recordkeeping
requirements. Please find below a response from one of our member companies to each question,
where applicable.

Q1I: How have the current recordkeeping requirements of the EAR positively or negatively
affected organizations? Quantitative analyses on this topic would be beneficial.

Response: Many members of AIA are defense companies who are new to utilizing the
EAR and therefore cannot provide quantitative analysis on the differences between the
old requirements under the EAR and the current regulation.

Q2: Are there any recordkeeping provisions or references to documents that are out of date? Are
there provisions in the recordkeeping requirements that should be updated to take into account
technological changes in how business is conducted and records are maintained?

Response: AIA suggests that BIS consider the duration (shelf-life) of the SNAP-R
electronic system’s functionality to comply with the 5-year retention policy established
under § 762.6. § 762.2(a)(1) appears to not require an exporter to keep a separate record
of any submissions through the SNAP-R system; therefore, BIS is the record keeper.
Those records must be produced if ever requested by OEE. For illustration purposes, use
the example of a license submitted and approved in 2014 with a 2 year expiration date.
The license submission is required to be maintained through 2021. With the fast-paced
evolution of electronic systems, BIS is asked to consider the viability of keeping records
in SNAP-R to comply with § 762.6. Furthermore, it is recommended that BIS consider
those requests submitted to date in SNAP-R and establish a game plan for any future
system changes. Those records must be maintained; however, the exporter is reliant upon
BIS to keep those records intact as they do not have a separate record. BIS should be
prepared for electronic evolutions of SNAP-R and plan accordingly to accommodate data
migration. '





BIS should also consider the implications of the establishment of one IT system under
Export Control Reform and whether SNAP-R will be the surviving system. Again, it is
suggested that BIS establish an IT game plan for any future system changes to properly
handle the transfer of records maintained in SNAP-R.

Lastly, AIA suggests that § 762.2 be updated to include a catch-all reference of
documentation pertaining to the export shipment in either electronic or paper format (e.g.,
Memorandum, E-mails, Notes, etc).

Q3: Should the recordkeeping provisions make transactional distinctions on when records

- should be created or maintained? For instance, should intangible transfers of technology or
software be treated differently than tangible exports or reexports for record creation and record
retention purposes? Or would it be preferable to avoid making distinctions in order to have more
clear and concise requirements?

Response: AIA believes that the requirements outlined in § 762.1(a)(2) are sufficient to
address intangible exports and no additional clarification is required.

Q4: Would be efficient to make a distinction in Part 762 between provisions that require the
maintenance of records created in the ordinary course of business as opposed to those that

require the creation of records for export control purposes that would not otherwise be created
in the ordinary course of business?

Response: No Input
Q5: Are there any record creation requirements in the EAR that should be reviewed or revised?

Response: AIA provides the following comments regarding provisions and references
regarding recordkeeping under the EAR.

a. Subject: Export records for Canada (Reference § 762.1(a)(3))
If interpreted correctly, § 762.1(a)(3) does not require an exporter to maintain any
records of exports (temporary or permanent) to Canada as long as the item
exported stays within Canada or is returned to the U.S. BIS should clarify whether
the distinction it is making with regard to Canada in this subsection is meant to
exempt out normal exports to Canada from all recordkeeping requirements or
whether this is simply an amplifying note to the other sections of § 762. The
language appears duplicative of other subsections and if solely an amplification, it
is suggested that BIS simply add a note to § 762.1(a)(2) and remove § 762.1(a)(3)
entirely. AIA further recommends BIS consult the Foreign Trade Regulations (15
CFR Part 30.10) recordkeeping requirements for consistency in application.

b. Subject: SNAP-R records (Reference §§ 762.2(a)(1) and 772)
In reading § 762.2(a)(1), it would appear that BIS does not require an exporter to
keep a separate record of any submissions through the SNAP-R system. However,
if interpreted correctly, § 762.4 identifies that an exporter is required to maintain a






Additionally, it would appear more practical to simply remove SNAP-R
submissions from the § 772 definition of export control document. If the SNAP-R
submission is not meant to be maintained by the exporter, then it is suggested that
it be carved out of the definition of export control document.

c. Subject: Definition of Export Control Documents (§§ 772, 30.10, and 22 CFR
127.2)
It is recommended that BIS coordinate the definition of export control document
with the Department of State in order for it to be consistent with the ITAR (see
representative section § 127.2) as well as with the Census Bureau for consistency
with the Foreign Trade Regulations (§ 30.10.b).

d. Subject: Scope and Records (§§ 762.1 and 762.2)
Restrictive trade practice or boycott documents and reports as identified in §
762.2(a)(1)(9) are already required by § 762.1(a)(1). Suggest removing the
duplicative reference in § 762.2(a)(1)(9).

Q6: Are there any recordkeeping requirements under U.S. or other law that would serve as good
examples for the EAR?

Response: See the Foreign Trade Regulations (§ 30.10).

Best Regardé,

Remy Nathan

Vice President — International Affairs
Aerospace Industries Association






